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United States Court of Appeals 

District of Columbia. 

October Term, 1943. 


No. 8652. 


JAMES A. PURCELL, Appellant , 

v. 

LOUIS C. CRAMTON, ANCILLARY ADMINISTRATOR, 
C. T. A., OF THE ESTATE OF MARY SQUIER 
PARKER, DECEASED, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT AND JOINT APPENDIX. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia, holding a 
Probate Court, granting ancillary letters of administration, 
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with the will annexed, upon the Estate of Mary Squier 
Parker, deceased, in cause numbered 62,083 on the Admin¬ 
istration Docket of said Court, to appellee and refusing to 
grant ancillary letters on said estate to appellant (R. 29- 
30). This Court has jurisdiction by virtue of Sec. 17-101 
(18:26) of the District of Columbia Code, 1940 edition; and 
Rules 73 and 81(a)(1) of the Federal Rules of Civil Pro¬ 
cedure for the District Courts of the United States, adopted 
by the Supreme Court of the United States pursuant to the 
Act of June 19, 1934, Ch. 651; and Rules 9, 10(a) and 15 
under Title II and 42 (a), (b) and (c) under Title IX of 
the General Rules of this Court, effective February 1, 1941, 
as amended March 13,1941. 

STATEMENT OF CASE. 

This case involves the right to ancillary administration 
upoh the personal assets in the District of Columbia of the 
estate of a deceased resident of Michigan. The decedent, 
Mary Squier Parker, died a resident of Dryden, Lapeer 
County, in the State of Michigan, on or about December 12, 
1942 (R. 7), leaving a last will and testament dated the 
17th day of October, 1942 (R. 15-19), and naming appel¬ 
lant as sole executor thereof, without bond (R. 18). Ap¬ 
pellant, James A. Purcell, is a member of the bar of this 
Court (R. 25), and is a resident of the District of Columbia 
(R. 1), and had been decedent’s attorney (R. 3, 16, 17 and 
25). As such executor the will confers and imposes upon 
him certain broad discretionary powers and duties concern¬ 
ing the payment of debts and funeral expenses and expenses 
of last illness and burial (R. 15), distribution of tangible 
personal property and effects (R. 16), payment of legacies 
(R. 18), sale of real estate (R. 18), sale of securities, con¬ 
sisting of stocks, bonds and notes or mortgages (R. 18) and 
similar powers in said appellant as sole trustee of the 
residuary estate with reference to management and sale 
thereof (R. 18). He is the beneficiary therein of a preferen¬ 
tial $5,000. cash legacy, as well as certain real estate in 
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Michigan, recited therein to be “in recognition of very 
valuable and highly appreciated services rendered to me 
by the said James A. Purcell over a number of years”; with 
further provision for similar participation of appellant’s 
wife, Nelly M. Purcell, should appellant predecease the tes¬ 
tatrix (R. 16-17). Appellant is also a preferential bene¬ 
ficiary or recipient under the will of a $2,500. provision re¬ 
cited therein to be in full compensation for services ren¬ 
dered as executor in fully administering the estate, with 
the provision that “Said bequest shall be in no wise reduced 
by contributing to the commissions or fees of any resident 
co-executor or co-administrator appointed by the Courts of 
the State of Michigan or any other State, the latter men¬ 
tioned fees to be paid from the corpus of my estate”; with 
additional right in the appellant to reimbursement for all 
costs and expenses of administration, including attorney’s 
fees, traveling expenses, etc., as a bequest in payment for 
services rendered and to be rendered (R. 3,17). Appellant 
is also named in said will as sole trustee of the residuary 
trust under Item Thirtieth thereof for the sole benefit of 
Lorena Marie Babcock (R. 18), who thereby and also by 
virtue of other provisions of said will, is the largest bene¬ 
ficiary thereof. The estate consists of real estate in Mich¬ 
igan (R. 23), also very little intangible personalty in 
Michigan (about $1,030.) (R. 23) and upwards of $90,000. 
in securities, real estate notes and cash in the District of 
Columbia, held at The Riggs National Bank of Washing¬ 
ton, D. C., which is a secured creditor of the estate to the 
amount of $10,000., plus interest (R. 1, 3, 24, 28). There are 
no substantial creditors in Michigan (R. 23-24). The cash 
legacies in said will aggregate about $64,200. (R. 15-16-17). 
Appellee is a resident of Michigan (R. 22), a member of the 
Michigan bar, and was consulted by appellant with respect 
to appellant’s qualifying as executor and having the will 
admitted to probate and record in the domiciliary proceed¬ 
ing in Michigan. Appellant sought to qualify as the nom¬ 
inated executor in the Michigan Court but was denied the 
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right so to do because of the provisions of the laws of Mich¬ 
igan prohibiting the appointment of non-residents of that 
state as executors (R. 1-2, 6, 22), so that appellant was thus 
by the Michigan Court, disqualified to act as such executor 
in Michigan. On March 30, 1943, the Michigan Probate 
Court admitted said will to probate and deferred appoint¬ 
ment of a fiduciary for the estate (R. 7); on April 16, 1943 
the Michigan Court granted administration of said estate 
to appellee (R. 6); and on April 17,1943 said Court granted 
letters of administration to appellee (R. 5). On July 27, 
1943 appellant filed a petition in the Probate Division of the 
District Court of the United States for the District of Co¬ 
lumbia for the grant to him of ancillary letters upon said 
estate as the nominated executor in the will (R. 1), notify¬ 
ing appellee of such application (R. 3-4). On October 6, 
1943 appellant filed in said District of Columbia probate 
cause the written consent to the grant of such ancillary 
letters to him signed by said Lorena S. (Marie) Babcock 
(R. 27), and also the written request and consent of said 
The Riggs National Bank of Washington, D. C., as creditor 
of the estate and also custodian depository of its assets 
in the District of Columbia, as aforesaid, to such grant of 
ancillary letters to appellant (R. 28). On August 10, 1943 
appellee filed in said District of Columbia Probate Court 
his petition praying for the grant of ancillary letters of 
administration, c.t.a., unto him, reciting said grant to him 
of letters of administration by the Michigan Court and that 
Court’s disqualification of appellant as executor in Mich¬ 
igan because a non-resident of Michigan (R. 22-25). The 
case was heard below upon the appellant’s petition and the 
cross petition of the appellee, each praying the grant of 
ancillary letters to petitioner, and the exhibits and exempli¬ 
fications filed in support of said petitions, consisting of said 
Michigan probate record and the two consents hereinbefore 
referred to, and on October 12, 1943 the Court passed an 
order, with the findings therein set out, granting ancillary 
letters of administration, with the will annexed, to the ap- 
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pellee, and denying the prayers of the petition of appellant 
for ancillary letters (R. 29-30). From the foregoing judg¬ 
ment of said Court by its said order, appellant duly filed 
therein his notice of appeal therefrom (R. 31); also filed 
therein his cost bond on appeal, and appellee was appro¬ 
priately notified thereof (R. 32). On December 2, 1943 ap¬ 
pellant filed in said Court statement of points on which he 
intends to rely on appeal (R. 33-38) and designation of the 
record on appeal (R. 39-41), and on December 18,1943 said 
record was filed in this Court. 

STATUTES INVOLVED. 

Probate Code of Michigan of 1939, Chapter IV, Par. 
(27.3178 (278)), “Fiduciary to be resident of state and 
citizen; banks and trust companies. 

“Sec. 27. It is hereby declared to be the public policy 
of this state to require that all persons acting in a rep¬ 
resentative capacity under appointment of a probate 
court, as fiduciary, shall at all times be amenable to 
process issued out of the courts of this state, and to 
that end no person shall hereafter be deemed suitable 
and competent to act as a fiduciary, who is not a resi¬ 
dent of this state and a citizen of the United States: 
Provided , That nothing herein shall be construed to 
limit the power of the court to appoint any bank or 
trust company authorized to do business in this state.” 

Note: “This section supersedes Section 1 of Act 
No. 240 of the Public Acts of 1935, and now includes 
trustees as well as executors, administrators and 
guardians and eliminates the right of the court to ap¬ 
point non-resident widows, husbands and next of kin.” 

and (27.3178 (251)) “Fiduciary, testamentary trustee” de¬ 
fined. 


“Section 1. The term ‘fiduciary’ as used in this act, 
unless the context shall require a different meaning, 
shall include all executors, administrators, general or 
special, administrators with the will annexed, admin¬ 
istrators de bonis non, guardians, general or special, 
and trustees, appointed by or under the jurisdiction 
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of the probate court, whether testamentary or other¬ 
wise: Provided, That the term ‘fiduciary’ shall not in¬ 
clude guardians ad litem. 

“The term ‘testamentary trustee’ as used in this act 
includes every person, except an executor, an adminis¬ 
trator with the will annexed, or a guardian, who is 
designated by a will or by any competent authority to 
execute a trust created by a will; and it includes such 
an executor or administrator where he is acting in the 
execution of a trust created by the will which is sep¬ 
arable from his functions as executor or adminis¬ 
trator.” 

District of Columbia Code, 1940 Edition: 

Sec. 11-512 (18:132). Limitation on jurisdiction—Enforce¬ 
ment of decrees and orders. 

' “The said probate court shall not, under pretext of 
incidental power, or constructive authority, exercise 
any jurisdiction whatever not expressly given by this 
code;” 

Sec. 20-101 (29:71). Competency—Determination by pro¬ 
bate court. 

“No letters testamentary or of administration shall 
be granted to a person convicted of an infamous of¬ 
fense, or to an idiot or lunatic, or person non compos 
mentis, or one under eighteen years of age, or to an 
alien; and all questions as to the disqualification on any 
of said grounds of any person claiming to be entitled 
to letters testamentary or of administration shall be 
determined by the probate court, after such notice to 
the said persons as the court may direct.” 

Sec. 20-103 (29:73). Administrator with the will annexed 
—Preference. 

“In case any will admitted to probate shall not ap¬ 
point an executor, or the executor therein appointed 
shall have died or renounced the executorship, or shall 
be incompetent to serve, administration shall be 
granted with the will annexed to the person who would 
have been entitled to administration in case of the 
intestacy of the deceased testator: Provided, however, 
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That if there be a residuary legatee named in such will, 
he shall be preferred to all, except a widow.” 

Sec. 20-301 (29:131). Letters testamentary—Bond—Oath 
—Corporations. 

“When any will or codicil respecting either real or 
personal property shall have been authenticated and 
admitted to probate, letters testamentary thereon shall 
be issued to the executor named therein, if he is legally 
competent and will accept the trust:” 

Sec. 20-302 (29:132). Bonds for debts only—Removal of 
executor for waste. 

“Whenever a testator shall, by last will and testa¬ 
ment, request that his executor be not required to give 
bond for the performance of his duty, in such case the 
bond required of the executor shall be in such penalty 
as the court may consider sufficient to secure the pay¬ 
ment of the debts due by the testator:” 

Sec. 20-308 (29:138). Renunciation. 

“If any executor named in a will shall file or trans¬ 
mit to the probate court an attested renunciation of his 
executorship, there shall be the same proceeding with 
respect to granting letters testamentary or of adminis¬ 
tration as if the party so renouncing had not been 
named in the will.” 

Sec. 20-309 (29:139). Executor disqualified. 

“If any person named as executor be disqualified 
from serving, letters testamentary or of administration 
may be granted as if he had not been named as execu¬ 
tor.” 

Sec. 20-505 (29:255). Foreign executors and administra¬ 
tors—Suits by. 

“It shall be hrwful for any person or persons to 
whom letters testamentary or of administration have 
been granted by the proper authority in any of the 
United States or the territories thereof to maintain any 
suit or action and to prosecute and recover any claim 
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in the District in the same manner as if the letters 
testamentary or of administration had been granted 
to such person or persons by the proper authority in 
the said District; and the letters testamentary or of 
administration, or a copy thereof certified under the 
seal of the authority granting the same, shall be suf¬ 
ficient evidence to prove the granting thereof, and that 
the person or persons, as the case may be, hath or 
have administration: Provided, nevertheless, That the 
probate court of the District shall have the power, upon 
the petition of anyone interested, to require from such 
person or persons the security required by law in like 
cases from a resident administrator or executor, or 
the said court may grant auxiliary or ancillary letters, 
as the case may require, to the same or other persons.” 

Sec. 18-501 (29:191). Creditors’ rights against property of 
nonresident decedent—Limitation. 

“On the death of any person not domiciled in the 
District of Columbia at the time of his death so much 
of his real and personal estate in the District of Co¬ 
lumbia as may be necessary for the payment and dis¬ 
charge of just claims against him of creditors and per¬ 
sons domiciled in the District of Columbia shall also 
be the subject of administration under authority and 
direction of the probate court, irrespective of the per¬ 
sonal estate of such decedent at his place of domicile 
or elsewhere: Provided, The prosecution of such 
claims is begun in said court within one year after the 
death of such decedent.” 

STATEMENT OF POINTS. 

1. Appellant is the executor nominated in the will of the 
decedent, is a resident of the District of Columbia and a 
member of the Bar of this Court, is under no disqualifica¬ 
tion in the District of Columbia in respect of this estate or 
otherwise, and as such executor, on the record, is primarily 
entitled to the grant of ancillary letters in the District of 
Columbia. 

2. Appellant has never renounced said appointment in 
Michigan or in the District of Columbia or elsewhere, but 
under the Michigan statute was ineligible, disqualified or 
incompetent to serve as executor in the domiciliary pro- 
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ceeding in Michigan and was only refused the appointment 
by the Michigan Court because a non-resident of Michigan 
and thus had nothing to renounce in Michigan. 

3. Appellee is a resident of Michigan, a member of the 
Michigan Bar, was appellant’s attorney in Michigan, and 
the Michigan Court only granted letters of administration, 
c.t.a. to appellee with the consent of the appellant because 
appellant was disqualified as a non-resident of Michigan. 

4. The will provides for the payment of $2500. to appel¬ 
lant in payment of his services as executor and for other 
services of appellant to the decedent as a preferred claim 
against the estate, regardless of any fee which might be 
received by a Michigan resident fiduciary. The District of 
Columbia Probate Court by denying the grant of ancillary 
letters to appellant has thus penalized the executor in the 
District of Columbia and defeated said $2500. legacy or 
provision; has continued and aided the Michigan obstruc¬ 
tion of non-residence in Michigan; has prohibited appellant 
from acting even in the ancillary proceeding in the District 
of Columbia in a jurisdiction where appellant is qualified. 

5. The Michigan statute, in contravention of principles 
of reciprocity or comity, has barred the executor from 
qualifying in Michigan, and despite the provisions of the 
District of Columbia law which permit a foreign executor 
to qualify here. 

6 . Administration in each state is independent and the 
foreign domiciliary letters of administration, c.t.a. issued 
to the appellee have no effect beyond the Michigan juris¬ 
diction. 

7. There is no preferred right in the foreign domiciliary 
fiduciary over the executor in the ancillary jurisdiction 
where, as in this case, the executor is fully qualified and 
competent to serve with no showing or contention of any 
disqualification, has not renounced and is preferred to the 
domiciliary fiduciary. 

8 . Under law and practice in the District of Columbia a 
qualified executor, ready, able and willing to serve as such, 
is preferred with the same full force and effect as though 
the decedent had died a resident of the District of Colum¬ 
bia, and the original proceeding were in the District of 
Columbia. 
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9. A foreign domiciliary fiduciary is only entitled to con¬ 
sideration for appointment in the District of Columbia, if 
on an equal footing with the prospective fiduciary in the 
ancillary proceeding, which is not the case where there is a 
qualified nominated executor ready to serve in the ancillary 
proceeding. 

l6. The will confers certain broad discretionary powers 
upon the appellant as the executor as personal to him and 
which he should exercise instead of appellee. 

11. Appellant has filed herein the consent to the grant of 
ancillary letters to him by this Court on the part of the 
principal beneficiary under the will—a cash legatee as well 
as sole beneficiary of the residuary trust, and of the Riggs 
National Bank of Washington, D. C., principal creditor of 
the estate and custodian of the personal assets in the Dis¬ 
trict of Columbia. 

12. Appellant is a substantial beneficiary under the will 
and as the residuary beneficiary as trustee of the residuary 
trust, is preferred and is entitled to the grant of ancillary 
letters in the District of Columbia independently, and as 
well because, of his appointment as executor. 

13. Appellant as the executor named in the will, derives 
his title from the will, and needs only the Court ratification 
or confirmation of the appointment by grant of ancillary 
letters to him, whereas appellee’s only powers are derived 
from the Court in Michigan. 

14. Appellant’s right to the appointment in the District 
of Columbia is paramount, is a property right, and is not 
discretionary with the Court. 

15. The grant of ancillary letters of administration c.t.a. 
to appellee in the District of Columbia, if in any way sup¬ 
ported or needed to be supported by the exercise of the 
Court’s discretion, on the record, constitutes an abuse of 
such discretion. 

i 

16. Appellant’s appointment in the will as executor with¬ 
out bond evidences the confidence of the testatrix in him; 
he is familiar with her affairs and seeks to act for her 
wherever qualified; she wanted him to act, and her wishes, 
with which he is familiar, should be carried out wherever 
and to the extent possible. 
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17. The grant to appellant of ancillary letters in the Dis¬ 
trict of Columbia, would save expenses otherwise incurred 
by the grant of ancillary letters of administration, c.t.a. to 
appellee, because: 

(a) The will provides that appellant be not required 
to give bond as executor and only a nominal undertak¬ 
ing should be required of him, or one in substantially 
smaller penalty than that required of appellee, with 
consequent reduction in premium to the surety thereon; 

(b) Appellant is a resident of the District of Colum¬ 
bia and a member of the District of Columbia Bar and 
needs no attorney in the administration proceeding 
here and would be entitled to no allowance for any such 
representation, whereas appellee is a non-resident of 
the District of Columbia, not a member of the District 
of Columbia Bar and needs and has an attorney in the 
District of Columbia in this case; 

(c) Testatrix in Item Sixteenth of her will limited 
appellant’s commissions as executor to $2,500., includ¬ 
ing and to cover payment also for services rendered 
and to be rendered her by him, but the appellee is not 
so limited; 

(d) If such provision in the will for appellant’s com¬ 
pensation for service is not fulfilled, appellant has the 
right to claim against the estate for services rendered 
the /lecedent during her lifetime. Appellant can serve 
as fiduciary in the District of Columbia for more rea¬ 
sonable compensation than might be claimed by the 
appellee because of benefits to the appellant in the will; 
and 

(e) Appellee might claim commissions or compen¬ 
sation in both the District of Columbia and Michigan, 
and predicated upon the same assets. 

18. But for the Michigan statute disqualifying appellant 
there because a non-resident, he would have qualified there 
and in the District of Columbia without question. 

19. At common law the appointment of the executor, from 
the moment of testator’s death, vests the entire personal 
estate in him as trustee for the purposes of the will and he 
holds the legal title in and to all of the chattels of the testa¬ 
tor for the purpose of administration as the proprietor the 


% 
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same as the testator, and the Probate Court cannot trans¬ 
fer the personal property to any other person by granting 
administration of them, except as permitted by statute; 
and this has not been altered by statute in the District of 
Columbia; so that the grant of letters of administration, in 
case of a will, to the appellee, Louis C. Cramton, when there 
is an executor alive and capable of acting and not disquali¬ 
fied by law, or who has not been excluded from acting in 
conformity to law is improper and beyond the limited pow¬ 
ers of the Orphans Court. 

20. In addition to the District of Columbia and other 
authorities in support of the proposition that appellant is 
primarily entitled to the grant of ancillary letters in the 
District of Columbia and ratification and confirmation of 
his appointment as executor under the will, appellant relies 
upon the provisions of the District of Columbia Code, 1940 
Edition, especially the following: 

Title 11-512 (18:132). Limitation on jurisdiction (of 
Probate Court)—Enforcement of decrees and orders. 

Title 20-101 (29:71). Competency (of fiduciaries)— 
Determination by probate court. 

Title 20-103 (29:73). Administrator with the will an¬ 
nexed—Preference. 

Title 20-105 (29:75). Letters de bonis non—Form— 
Duties. 

Title 20-301 (29:131). Letters testamentary—Bond— 
Oath—Corporations. 

Title 20-302 (29:132). Bonds for debts only—Removal 
of executor for waste. 

Title 20-305 (29:135). Letters of administration cum 
testamento annexo. 

Title 20-306 (29:136). Absent executor—Summons— 
Notice. 

Title 20-307 (29:137). Summons to each of several 
executors. 

Title 20-308 (29:138). Renunciation. 

Title 20-309 (29:139). Executor disqualified. 

Title 20-505 (29:255). Foreign executors and admin¬ 
istrators—Suits by. 
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SUMMARY OF ARGUMENT. 

Under the law and practice in the District of Columbia 
an executor nominated in the will of a decedent, whereso¬ 
ever domiciled, ready, able and willing to serve as such, is 
entitled primarily and as a matter of right to have his ap¬ 
pointment as such executor, deriving his title from the will, 
confirmed by the Probate Court of the District of Colum¬ 
bia for purposes of necessary administration in this juris¬ 
diction, and without any discretion in the Court, in the ab¬ 
sence of any showing or sustained contention that he is in 
some manner disqualified or ineligible or incompetent to 
serve as such executor in this jurisdiction, and this even 
though an administrator, c.t.a., may have qualified for the 
estate at the domicile of the decedent because the executor, 
being a non-resident of the state of the domicile, was 
thereby, and for that reason alone, disqualified from serv¬ 
ing in that jurisdiction, and this is especially so when such 
executor is also nominated in the will as the sole trustee of 
the residuary trust estate, and in both such capacities is 
given by the will various personal broad discretionary 
powers and duties, and has filed in the District of Columbia 
Probate Court the written consents to the grant of ancillary 
letters to him, of the sole beneficiary of such trust and of 
the principal creditor and custodian of nearly all of the 
personal assets of the estate, which are substantial and 
situated in the District of Columbia. 

ARGUMENT. 

I. Appellant is Entitled to the Grant of Ancillary Letters in 
the District of Columbia as a Matter of Right. 

(a) Appellant is the sole executor nominated in the will, 
and, as such, is preferred as a paramount right to all other 
persons for the District of Columbia appointment. 

District of Columbia Code (1940), Sec. 20-301, supra. 

2 Schouler on Wills, Executors and Administrators, 5th ed. 
(Part II, Chap. I) 909: 
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Sec. 1031, p. 910: 

“So favorably are regarded a testator’s wishes that 
\vherever one commits by will the execution of a trust 
to the executors named therein, no other person can 
execute the trust while any of the executors is living 
and has not declined the office of executor nor been 
shown to be unsuitable.” 

*#•##**#• 

Sec. 1127, p. 1054: 

“If there be an executor living and competent, his 
paramount rights must be respected. And any order 
of court wrhich grants administration with the will an¬ 
nexed to another before the executor has formally re¬ 
nounced the trust is voidable upon his application made 
in due time.” 

! State v. Superior Court, 37 Pac. (2d) State of Wash¬ 
ington, pp. 209, 211, 95 A. L. R. 819. 

(b) The wishes of the testatrix that appellant act under 
her will should be fulfilled and carried out wherever and to 
the extent possible. 

Her wishes are in a sense sacred; she demonstrates her 
confidence in the appellant throughout her will; he is ap¬ 
pointed to serve as executor without bond and in the exer¬ 
cise of broad discretionary powrers, and the low ? er court’s 
order refusing to grant ancillary letters to him amounts to 
annulling a portion of her will. 

In the case of O'Brien v. McCarthy, 52 App. D. C. 183, 
this court said at p. 185: 

“A will is a legal declaration, making knowm the dis¬ 
position to be made of a person’s property after death, 
and it is settled beyond debate that his declared inten¬ 
tions as to such disposition must be given effect on his 
decease unless the lawr forbids. Colton v. Colton, 127 
U. S. 300, 309, 310, 8 Sup. # Ct. 1164, 32 L. Ed. 138. In¬ 
deed, in the earlier decisions judges w r ere so anxious 
to satisfy the intentions of the testator that the expres¬ 
sion of a wish, expectation, desire, request, or even 

1 recommendation was held to be mandatory and bind- 
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ing alike on the courts and on those upon whom rested 
the obligation of carrying the will into effect.” 

Hutchins v. Hutchins, 48 App. D. C. 286, 295-296. 

2 Schouler on Wills, Executors and Administrators, supra: 
Sec. 1033, p. 913: 

11 The principle thus indicated is that, one’s choice of 
an executor by his last will being so solemn an act, and 
by a person legally capable of making a choice among 
friends and kindred, his last wishes should be heeded.” 

Sec. 1042, p. 925: 

“ * * * For, as Mr. Justice Wayne has observed, while 
the estate of an administrator is only that which the 
law of his appointment enjoins, an executor’s interest 
in the testator’s estate is what the testator gives him.” 

See also: 

In Re Estate of A. M. J. Cardoner, Deceased, 18 
A. L. R. 575, 576, 578. 

In Re Workman’s Estate (Carruthers v. Cohh, et al., 
Sup. Court of Oregon, 1935), 49 Pac. (2d) 1136, 
1138. 

(c) Appellant derives his title under the will to be con¬ 
firmed by this Court. 

Kenaday v. Sinnott, 179 U. S. Supreme Court Reports, 606, 
615, 45 L. ed. 339, 344: 

p. 344: 

“Alvey, Ch. J., in the opinion reported 14 App. D. C. 
1 , 21, discussed the subject at length, and, among other 
things, said: ‘The executor, as is well understood, de¬ 
rives his title as executor from the will of the testator,” 

Woerner American Law of Administration, (3d ed.), Dis¬ 
tinction between Executors and Administrators: 

Sec. 171, p. 589 and Note 1. 
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Kane v. Paul, 10 L. ed. 341, 14 Peters 33: 
p. 345, (40): 

•“In the case of Griffith v. Frazer (8 Crancli Hep., 
24), the court says: ‘The appointment of an executor 
vests the whole personal estate in the person so ap¬ 
pointed. He holds as trustee for the purposes of the 
Will, but he holds the legal title in all the chattels of the 
testator. He is, for the purpose of administering them, 
as much the legal proprietor of those chattels as was 
the testator himself while alive. This is incompatible 
with any power in the ordinary to transfer those chat¬ 
tels to any other person by the grant of administration 
on them. His grant can pass nothing; it conveys no 
right, and is a void act.’ 

“Such is the common law.” 

Watkins v. Rives, 75 U. S. App. D. C. 109: 
p. 115: 

“* # # Appellant’s status as an executor was fixed by 
the will, which he offered for probate, and he derived 
his appointment therefrom. That will w*as the act of 
the testator and until the defect in it was discovered 
and adjudicated, the relation between the executor and 
the testator remained the same. Under that will and 
without the necessity for ratification of his appoint¬ 
ment by letters testamentary, he was authorized to per¬ 
form certain acts in relation to the estate.” 

Hutchins v. Hutchins, supra: 
pp. 291-292: 

“the distinction sought to be made by counsel for 
appellee between the duty of executors before and after 
probate is totally without merit. An executor derives 
liis appointment from the testator, which appointment 
is approved and letters testamentary are issued as an 
incident of the probate proceedings. Hence, the con¬ 
tention that he is not an executor until after probate 
is a fictitious assumption. He is an executor for the 
duties to be performed before probate to exactly the 
Same extent that he is an executor for the duties "to be 
performed after probate. • * * 
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“But this just and reasonable interpretation has 
been applied in this jurisdiction. In the Tuohy Case, 
this court, considering the authority of an executor be¬ 
fore probate of the will, said: ‘We cannot subscribe to 
the theory that in this District, whatever the doctrine 
may be elsewhere, an executor derives his authority 
from the probate court, and not from the will of the 
deceased person. On the contrary, we have distinctly 
held, in accordance with precedent, and with that which 
we may regard as the common law of England on the 
subject, that an executor, differing radically in this 
regard from an administrator, derives his authority 
from the will, and not from the court wherein he be¬ 
comes qualified to act. * * * So, it must be regarded as 
settled law with us that an executor, although held as 
a trustee for all the purposes of the law and required 
to administer that trust under the direction and author¬ 
ity of the tribunal specifically provided for the pur¬ 
pose, derives his interest in the estate of the deceased 
entirely from the will, and becomes vested with that 
interest from the moment of the testator’s death.” 

1Till v. Tucker, 13 How. 458, 466, 14 L. ed. 223, 226. 

(d) The common law supports appointment of appellant. 

Appellant’s right to the grant of letters as the executor 

named in the will is supported by the common law in force 
in the District of Columbia, Kane v. Paul, supra, and this 
right has not been changed by local statute but is supported 
thereby. 

District of Columbia Code (1940), Sec. 20-301, supra. 

District of Columbia Code (1940), Sec. 20-505, supra. 

Our Probate Court has limited jurisdiction confined to 
the provisions of the Code. 

District of Columbia Code (1940), Sec. 11-512, supra. 

Kane v. Pcuul, supra. 

(e) The right of administration is a valuable right. 

See the case of Williams v. Williams, 24 App. D. C. 214, 

where this court said at p. 217: 

“The right of administration is a valuable right, and 
those upon whom that right has been conferred by stat- 
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ute should not be deprived of it, except as the statute 
has provided.’’ 

State v. Superior Court, supra: 
p. 213: 

1 “This case presents some unfortunate aspects. The 
administration has progressed over a period of nearly 
two years. A great deal of effort has been expended 
and much of the work entailed has been completed. In 
the very nature of things, the present administrators 
are better qualified than at least two of the relators 
would be * * * we are called upon, however, to adjudi¬ 
cate the rights of individuals, and, since we cannot say 
that they are in any way disqualified, we are not per¬ 
mitted to deprive them, or the testatrix naming them, 
of the rights which the law secures to them.” 

See also In Re Workman’s Estate, supra, where the court 
said at p. 1138: 

“Unquestionably the testator has a right to confide 
the execution of his will to any person whom he may 
choose, who is not disqualified by law * * * This right 
is esteemed an invaluable right and should not be 
lightly disregarded.” 

(f) The grant of letters in the District of Columbia in 
this case is not discretionary with the court. 

Haivley v. Hawley, 72 App. D. C. 357, from the opinion of 
the Court at p. 358: 

|“In the District of Columbia the Probate Court is 
given power ‘to grant and, for any of the causes here¬ 
inafter mentioned, to revoke letters tentamentary.’ 
(Italics supplied) But it is forbidden, ‘under pretext 
of incidental power, or constructive authority,’ to exer¬ 
cise any jurisdiction whatever not expressly given by 
the Code. Like its predecessor the Orphans’ Court of 
Maryland, it is a court of special jurisdiction with lim¬ 
ited powers. Consequently, unless powder to remove an 
executor for a particular cause can be found in the 
statute, or by necessary inference therefrom, it does 
not exist.” 
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In Re Workman’s Estate, supra. 

State v. Superior Court, supra, 95 A. L. R.: 
p. 825: 

“Upon the first and fundamental question, therefore, 
we hold that, in the absence of fraud connected with 
the will or the estate, and in the absence of any statu¬ 
tory disqualification, the right of the testator to ap¬ 
point an executor of his will may not be superseded bv 
the court by appointing an administrator in his place.” 

Appeal from Probate of Ann Smith —16 L. R. A. 538. Note 
on p. 539. 

Appellant is not disqualified in the District of Columbia 
and there is no claim of such disqualification. 

District of Columbia Code (1940), Sec. 20-101, supra. 

District of Columbia Code (1940), Sec. 20-309, supra. 

Appellant has never renounced his appointment as exec¬ 
utor in the District of Columbia or elsewhere. 

District of Columbia Code (1940), Sec. 20-308, supra. 

Appellant is also entitled to the grant as the residuary 
beneficiary or trustee of the residuary trust. 

District of Columbia Code (1940), Sec. 20-103, supra. 

This is further supported by the fact that the principal 
beneficiary under the will and sole beneficiary of such trust 
has consented to the grant along with similar request and 
consent of the principal creditor in the District of Columbia 
and custodian of all of the assets here. 

II. Appellant’s Right to the Grant of Ancillary Letters in 

the District of Columbia is Tested Alone by Local Law. 

(a) The ancillary administration in the District of Co¬ 
lumbia is separate and independent from the domiciliary 
administration. 
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Appellant as the qualified nominated executor is entitled 
to the grant as a matter of right in the District of Colum¬ 
bia ancillary proceeding the same as though an original 
proceeding. The foreign letters issued by the Michigan 
Court have no extra territorial effect. This right is sup¬ 
ported by the local statutes as well as the common law. 
There is nothing in the District of Columbia Code which 
interferes with appellant’s primary right to ancillary let¬ 
ters or in that respect distinguishes between domiciliary 
and ancillary letters here. In fact, ch. 5 of the District 
of Columbia Code, approved March 3, 1901, after providing 
in Sec. 260 (1940 Code Sec. 18-501, supra) thereof for the 
lien of local creditors on assets of non-resident decedents, 
in the very next Sec. 261 (1940 Code Sec. 20-101, supra) 
specifies the grounds of disqualification of executors and 
administrators and in Sec. 262 (1940 Code Sec. 20-301, 
supra) provides that letters testamentary shall be issued 
to the executor named in the will if he is legally competent 
and will accept the trust. Sec. 20-505 of the 1940 Code, 
supra . when providing for suits by foreign executors and 
administrators closes by empowering our Probate Court, as 
an alternative to the requirement of bond at the request of 
interested persons, to “grant auxiliary or ancillary letters, 
as the case may require, to the same or other persons’’. 
(Italics ours) It is submitted that, there is nothing therein 
proscribing the rights of a qualified nominated executor 
and that said section supports such rights in the light of 
the priority sections of our Code in his favor. In the re¬ 
cent case of Duehay v. Aca-cia Mut . Life Ins. Co., 70 App. 
D. C. 245, this court said at p. 249: 

“The long established rule is that ‘in regard to credi¬ 
tors the administration of assets of deceased persons 
is to be governed altogether by the law of the country 
where the executor or administrator acts, and from 
which he derives his authority to collect them, and not 
by that of the domicil of the deceased.’ ” 

• ••••••*• 
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“Further to support her contention that the law of 
the domicil governs the present case, appellant refers 
to the provision of the District Code which permits per¬ 
sons who have been granted letters testamentary or of 
administration in foreign jurisdictions to maintain 
suits and recover claims in the District ‘in the same 
manner as if the letters testamentary or of adminis¬ 
tration had been granted * * # in the said District * # V 
D. C. Code, 1929, tit. 29, Sec. 255. However, nothing 
contained therein reveals an intention on the part of 
Congress to abandon the well established principle of 
law which governs ancillary administrations.” * # * 
“The privilege afforded non-resident administrators 
and executors to sue in the courts of the District is 
merely a qualification of the established rule restrict¬ 
ing the authority of the administrator to the state of 
appointment.” * * * 

p. 250: 

“While a proceeding such as the present is denomi¬ 
nated ancillary, the administrator is appointed therein 
in the usual manner and his position in most respects 
is the same as if he w T ere in fact a domiciliary adminis¬ 
trator. In our opinion, the statutes are equally appli¬ 
cable, at least so far as they are pertinent, to the ad¬ 
ministration of all estates in the District, whether 
domiciliary or ancillary. * * * for, aside from the gen¬ 
eral provisions which appellant contends apply only to 
domiciliary administrations, there are no provisions 
governing ancillary administrations. As the powers of 
the probate court are strictly limited, adoption of the 
statutory interpretation contended for by appellant 
would strip it of all powers except the naked power of 
appointment. We cannot accede to such an interpreta¬ 
tion.” 

In the very recent case of Cameron , Executor of the Es¬ 
tate of Virginia Cameron Martin v. Riggs National Bank, 
decided December 16, 1943 by Mr. Justice Morris of our 
District Court, and reported in 72 (1) W. L. R. 4, the court 
carefully analyzes the history and purposes of the local law 
on ancillary proceedings and says at p. 8: 
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“That local creditors in the District of Columbia, as 
local creditors in substantially, if not all, other juris¬ 
dictions in the United States, are to be given an oppor¬ 
tunity to assert their claims against local assets of a 
decedent domiciled elsewhere seems clearlv to have 
been the intention of Congress as reflected in the more 
recent provisions governing foreign domiciliary repre¬ 
sentatives. Certainly this intention seems to find ex¬ 
pression in Section 18-501, supra, enacted in 1901, and 
the further proviso contained in Section 20-505, supra, 
which was adopted at that time. Our own Court of 
Appeals in the case of Duehav v. Acacia Mutual Life 
Insurance Company, 70 App. D. C. 245,105 F. (2d) 768, 
67 Wash. Law Rep. 598, decided in 1939, speaking 
through Mr. Justice Miller, with reference to the stat¬ 
ute in question, says: 

Manifestly, the very purpose and function of the 
proviso was to protect local creditors, if there were 
any, by requiring the administrator to retain the 
assets within the jurisdiction and to administer them 
according to local law. Otherwise, the opportunity 
of those creditors to enforce their claims against local 
assets would be destroved.” 

The following cases also support the right of appellant to 
letters in the ancillary proceeding: 

In Re Miller, 92 Iowa, 741: 

Deceased died resident of Pa.; Dorris was named as 
executor and also trustee and was appointed in Pa. 
Administrator was appointed in Iowa and executor ap¬ 
plied for ancillary letters and was appointed but failed 
to qualify within ten days and Miller was reappointed 
as administrator, c.t.a., and then Dorris applied for 
ancillary letters. 

pp. 744-745: 

From the opinion of the Court: 

“There is, or at least ought to be, no question that 
the executor appointed by the testator, in the absence of 
disqualification, should be commissioned by the Court.” 
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Argued that Miller had managed business of testator in 
Iowa. 

The court at 746: 

“But all such considerations should be subordinate 
to the fact that the original will was executed in the 
year 1880 and Dorris was then selected as executor, 
and, although two codicils were made, the last in 1892, 
there was not only no revocation of the appointment of 
executor, but in the last codicil his appointment is rec¬ 
ognized, and an important trust imposed upon him.” 

p. 747 

“The appointment of an executor thus deliberately 
and solemnly chosen should not be ignored, disregarded, 
and set aside unless for the most persuasive and con- 
troling reasons. The judgment of the district court is 
reversed.” 

Re Meier , 48 L. R. A. N. S. (1914) 858, S59, 862 and 
Note on page 859. 

Estate of Sayers, 203 Cal. (1928) 753. 

In Dalrymple v. Gamble, 66 Md. 298: 

Deceased was resident of California. Ancillary adminis¬ 
tration in Maryland. From the opinion of the court at pp. 
311-312: 


“The 327th section, provides that a person interested 
may procure a copy of a foreign will, and have it re¬ 
corded, and that it shall be the duty of the register to 
record the same, as other wills admitted to probate in 
his office. 

“Now we can see no reason why the law should pro¬ 
vide that a copy of a foreign will should be, at the re¬ 
quest of a person interested, recorded in the office of 
the Register of Wills, except as a guide and direction 
to the Orphans’ Court, both in the granting of letters, 
and the distribution and settlement of the estate. It 
seems to us that the foreign is placed upon the same 
footing as the domestic will, as to the grant of letters, 
when duly filed, etc., and that if the Orphans’ Court 
have the power to revoke in the one case, they have in 
the other.” 

• ••••••#• 
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pp. 312-313: 

“The copy of the foreign will is certainly a control¬ 
ling guide to the Orphans’ Court in the distribution of 
the estate, and we cannot perceive why it should not at 
least be some guide in the granting of the letters, which 
is the first step taken towards the distribution.” 

• •#••••#* 

p. 313: 

“IVe see therefore, taking the whole law on the sub¬ 
ject into consideration, no reason why a foreign will, 
authenticated according to the statute, should not stand 
upon the same footing as a domestic will, in the grant¬ 
ing of letters c.t.a” 

(b) The Michigan disqualification of appellant does not 
affect him in the District of Columbia. 

Appellant does not base his right to the appointment 
here on the Michigan decree for letters, but on his appoint¬ 
ment in the will supported by D. C. law. The pertinent 
disqualifications here are those prescribed by the D. C. 
Code and law which do not operate against appellant. Ap¬ 
pellant submits that the two cases next cited, involving the 
applicable statutes of the respective states, strongly sup¬ 
port this point. In the case of John Bloor v. Edward 
Myerscaugh, 45 Minn. 29; 47 N. W. 311, the will was pro¬ 
bated in England at the domicile. Letters testamentary 
were issued there to the resident one of the two executors 
named. Decedent died seized of lands in Minnesota. The 
question concerned the right of the other resident Minne¬ 
sota executor to grant of letters in Minnesota. The Court 
said at p. 30: 

“Provision is made by statute for the allowance and 
record of foreign wills in the probate court of any 
county in this state in which the testator had real 
estate at his decease. • # * Laws 1889, c. 46, Sec. 33. 
Upon the hearing, after due notice, ‘if it shall appear 
to the court that the order or decree or admitting such 
will to probate was made by a court of competent jur¬ 
isdiction, * * * the copy and the probate thereof shall 
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be filed and recorded, and the will shall have the same 
force and effect as if originally produced and allowed 
in said court.’ And it thereupon becomes the duty of 
the court (section 34) to grant letters testamentary, 
which shall extend to all the estate of the testator in 
this state. Its authority and duty to issue such letters 
follow from the terms of the will and the allowance 
thereof here, and are not affected by, and are in no 
wise dependent upon, the action of the foreign court 
in granting or refusing letters to the executors ap- 
l)ointed by the testator in his will, who may or may not 
be able to qualify in that jurisdiction. Upon the rec¬ 
ord before us it would seem to be very clear that it was 
the duty of the probate court to allow the will and to 
grant the petitioner’s application for letters.” 

The foregoing case was cited with approval in the case 
of Franklin A. Heard et al. v. Travis C. Drennen (46 South. 
243), 93 Miss. Rep. 236, where Drennen, appellee, and 
Heard and another, appellants, were appointed by the court 
below co-executors in Miss, of the last will and testament 
of one W. L. Tillman, deceased, who died in the state of 
Georgia and whose will, the original, was there probated, 
a duly authenticated copy having been probated in the 
court below. Heard and another, appellants, executors of 
the will in Georgia, appealed from the decree seeking to 
reverse it in so far as it appointed Drennen, appellee, as 
one of the executors in this state. The question presented 
was whether Drennen was entitled to the grant of ancillary 
letters in Mississippi when he had not qualified in the 
domiciliary proceeding in Georgia because of the Georgia 
prohibition against him as a non-resident. The court 
found in its opinion pp. 241-244: 

“It is further contended that Drennen ought not to 
be allowed to qualify as an executor in this state be¬ 
cause he is disqualified to act in the state of Georgia, 
the place where the will was made and probated; and 
it is further alleged that he should not be allowed to 
act here because he has renounced his right to act as 
executor under the will in Muscogee County, Ga. We 
may say as to this last contention, also, there is no 


I 
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proof in the record, even if it would be conclusive in 
this state, that Drennen had renounced his right to act 
as an executor under the will. 

“The main contention in this case is that, because 
Drennen was not qualified to act in the state of Georgia 
as one of the executors under this will, he is therefore 
disqualified by reason of that fact to act as one of the 
executors of the will in this state. 

• •••••#*• 


“In so far as the will itself is concerned, it is treated 
in all respects as an original will, and all the rights to 
be derived through the will must be derived from its 
terms administered according to the law of this state, 
so far as it affects property situated here. 

“Code 1906, Sec. 2006, provided that: ‘The executor 
named in any last will and testament, whether made in 
this state or out of it, and admitted to probate here on' 
an authenticated copy or on the original, shall be en¬ 
titled to letters testamentary thereon if not legally dis¬ 
qualified; but a person shall not be capable of being 
executor who, at the time when letters testamentary 
ought to be granted, is under the age of 18 years, of 
unsound mind, or convicted of a felony. * 

• *••*##*• 

“It is the duty of the court, under this section, to 
appoint the executor named in the will, if not legally 
disqualified under the laws of this state, without ref¬ 
erence to whether he may or may not be qualified to act 
in the state or county where the will w’as made. A per¬ 
son qualified to act as an executor in this state, under 
the laws of which alone this is to be determined, is 
qualified to act as an executor under a will probated 
here, even though he may not have been qualified to 
act in another state. The legal disqualification meant 
in the code is a legal disqualification under the laws of 
this state, and has no relation to -what may be the essen¬ 
tials of qualification under the laws of another state. 
Should we hold contrary to this, it might result in the 
courts of this state being compelled to qualify an execu¬ 
tor appointed by another state under the age of eigh¬ 
teen years, or an executor of unsound mind, or an 
executor who had been convicted of a felony—all of 
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which is positively forbidden by our statute. As to 
the property within its borders, the jurisdiction of a 
state is absolute. A will disposing of property within 
the borders of this state owned by a testator living in 
another state or foreign country will be recognized and 
enforced, but the machinery by which this is done must 
be of the creation of the state wherein is situated the 
property, and cannot be prescribed or limited by any 
other than its own authority. By comity our state pro¬ 
vides the manner in which foreign wills may be proved 
here; by comity it allows the executor named in the 
will to act here. By virtue of this statute the right 
of a person to act as executor is determined by two 
things: First, is he qualified under the law of this state 
to act as executor in any event; and, second, is he 
named as such in the will? If these two qualifications 
are established, he can act as executor here, no matter 
what action the courts of another state have taken with 
reference to his right to qualify as executor in their 
jurisdictions. Of course, there may be reasons why a 
court might refuse to qualify a person as executor, 
which do "not appear in the statute, but we speak of the 
qualification fixed by the statute as applied to this case. 

“The case of Bloor v. Myerscaugh, 45 Minn. 29, 47 
N. W. 311, is directly in point/ ’ 

See also In Re Kelly’s Will, 235 N. Y. Supp. 683; and Wede- 
mann v. United States Trust Co., 79 A. L. R. Ann. 1320 
(258 N. Y. 315, 179 N. E. 712). 

The testatrix is presumed to have known of appellant’s 
residence in the District of Columbia, that the major por- 
tioen of her estate and nearly all of her personal property 
was located in the District of Columbia, and this is borne 
out by the provision in her will that appellant should re¬ 
ceive his compensation without diminution for any allow¬ 
ance to a Michigan co-fiduciary. 

III. Special Considerations Supporting Right of Appellant 
to Ancillary Letters as Against Appellee. 

Appellant is a resident of the District of Columbia and 
a member of the bar of this court; whereas appellee is a 
resident of Michigan and qualified there as administrator, 
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c.t.a., only because of appellant’s non-resident disqualifi¬ 
cation in Michigan, so that in a sense appellee should be 
regarded as appellant’s representative even in Michigan in 
the light of the desires of the testatrix and the discretion 
vested in appellant under the will. The lower court’s de¬ 
cision defeats the administration rights of testatrix and 
appellant, and bars appellant from even serving in the Dis¬ 
trict of Columbia where he is qualified and also impairs 
and jeopardizes provisions of the will with respect to the 
residuary trust and the broad discretionary powers and 
duties conferred and imposed upon appellant as executor 
and trustee, which obviously need to be exercised in regard 
to the District of Columbia investments and otherwise. 
Ricks v. Johnson, 99 So. 142. As heretofore shown, appel¬ 
lant’s title is derived from the will, but appellee is a stran¬ 
ger to the will and appellant is presumed to be familiar with 
the affairs and wishes of the testatrix, and in one place in 
the will is directed to dispose of certain tangibles in accor¬ 
dance with such wishes. 

Hayes v. Pratt, 147 U. S. 557, 37 L. ed. 279: 
p. 283: 

“And it is doubtful, to say the least, whether the trust 
is not such a personal confidence reposed by the testa¬ 
tor in the persons named, that it would in no event 
pass to an administrator with the will annexed, but 
must, if all those named in the will should die before 
full performance of the trust, be executed by a trustee 
specially appointed for the purpose.” 

Appellant’s appointment in the District of Columbia 
would save expense to the estate for the reasons set out in 
Par. 17 of the appellant’s points on appeal. 

IV. Further Prejudicial Aspects and Effects of Lower 

Court’s Decision. 

(a) Lower court’s decision obstructs proper subsequent 
exercise of its own and appellant’s discretion concerning 
distribution at close of ancillary proceeding. 
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The residuary trust of personal property has its situs in 
the District of Columbia for purposes of administration. 

Spindle v. Shreve, 111 U. S. 542, 28 L. ed. 512, and 
Ann., 127 A. L. R. 379. 

Nearly all of the personal assets are physically here and 
the trustee resides here. The question remains whether 
at the conclusion of the ancillary proceeding our probate 
Court will direct distribution to the domiciliary adminis¬ 
tration or to the beneficiaries, including cash legatees and 
appellant as trusteee of the residuary trust. All or nearly 
all of the debts in Michigan (which are nominal) and other 
charges and legacies could be paid or made payable out 
of the ancillary administration. 

(b) Lower court’s decision may defeat appellant’s tes¬ 
tamentary trusteeship and discretion. 

The Michigan statutes, supra, provide for control of 
testamentary trusts of decedents domiciled in Michigan 
and disqualify non-resident trustees. The appellee, as 
ancillary administrator, c.t.a., under the grant from which 
this appeal is taken, apparently proposes to distribute to 
himself, as administrator, c.t.a., in Michigan, as indicated 
in his counter-petition. 

His appointment both in Michigan and the District of 
Columbia might impel him to take this course under Michi¬ 
gan law. Our court will need to determine whether appel¬ 
lant as residuary trustee and cash.legatee should be re¬ 
quired to secure the net residuary estate from Michigan 
and bring it back to the District of Columbia for trust 
administration. It is not to be presumed that appellee, as 
domiciliary administrator, c.t.a., in Michigan will distrib¬ 
ute to appellant as testamentary trustee. In such case, the 
question of distribution may not adequately be presented 
to our Probate Court. The testatrix relied upon appellant 
as executor and trustee to exercise discretion as to the 
administration of the trust res, whether under District of 
Columbia or Michigan laws, and determination of situs for 
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tax purposes as between Michigan and the District of Co¬ 
lumbia, and to make recommendations to our court as 
ancillary fiduciary and testamentary trustee here, rather 
than simply as trustee distributee, and the sole beneficiary 
of the trust has consented to appellant’s appointment as 
ancillary fiduciary. The question of taxable situs alone 
may prove important. 

Magruder v. Drury, 235 U. S. 106, 59 L. ed. 151. 

It is submitted that the District of Columbia Probate Court 
should protect local creditors and beneficiaries, including 
the testamentary trustee; that this is a separate adminis¬ 
tration; that this conflict of laws emphasizes the need for 
the independence of the District of Columbia administra¬ 
tion; and that the question of whether the assets here 
should be transferred to the domicile or instead directly 
to the beneficiaries is within the sound discretion of our 
Probate Court. 

(i) The District of Columbia Probate Court need not 
direct distribution to the domicile. 

Dalrymple v. Gamble, supra. 

132 A. L. R. 1369, 

Annotation—Domiciliary Representative — Answer- 
bility: 

p. 1375: 

1 “ * * * Some of the courts seem to take the view that a 
domiciliary representative who is also an ancillary 
representative is accountable to the court of the domi¬ 
cil, although he would not be accountable if the ancil¬ 
lary representative were a different person.” 

In Re Bliss' Estate, 202 N. Y. S. 185: 

State of decedent’s domicile may tax transfer of his 
property in a foreign state, but must obtain payment of 
the taxes out of the property within its borders, and can- 
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not employ the courts of the foreign state to enforce col¬ 
lection of its taxes, as transfer taxes are not debts. 

Transfer to domicile discretionary with Court and should 
not be decreed unless the rights of creditors or beneficia¬ 
ries will be served. Will not be transferred in order to 
collect inheritance taxes, * * * The Court said at p. 189: 

‘‘The property might be directed to be transferred 
from state to state, and depleted to the vanishing point 
by successive taxation. * * * 

“It also appears that double commissions may be 
awarded to the executors, if the assets be transferred. 
All these facts justify a denial of the exercise of the 
discretion of the surrogate.’’ 

Baker v. Cooper, 166 Md. 1. 

Graveley v. Graveley, 25 S. C. 1. 

(d) The administration here is independent and sepa¬ 
rate for the protection of local creditors and beneficiaries, 
though foreign creditors may assert their claims here. 

Cameron v. Riggs National Bank, supra. 

Duehay v. Acacia Mut . Life Ins. Co., supra. 

Conflict of Laws, Vol. 3, Beale: 
p. 1445: 

“one appointed in another state is an ancillary ad¬ 
ministrator. But this does not indicate any inferiority 
or any difference in function, so far as administration 
is concerned.” 

p. 1449: 

“The ancillary administrator is entirely independent 
of the principal administrator, and may go his own 
way.” 

See Anno. 35 Amer. Decisions, commencing at p. 483, stat¬ 
ing on page 484 that: 

Each administration is considered separate and a prin¬ 
cipal one with reference to the limits of its exclusive 
authority, and that the term special or ancillary ad- 
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ministration has not the signification contended for 
and only distinguishes one administration from the 
other and does not indicate a dependence of the foreign 
administration on that of the domicile; and further 

pp. 488-489: 

“However, it is considered a matter of judicial discre¬ 
tion on the part of the court, where the ancillary ad¬ 
ministration exists, whether it will order the residue 
to be sent to the country of the decedent’s domicile, or 
itself make distribution to the heirs and legatees en¬ 
titled to it.” 

Williams on Executors, Pt. 1, Bk. IV, Ch. Ill, S. VI, 
p. 329: 

“• * * Each separate administration is foreign to all 
the others, and absolutely independent of all of them, 
and may do as it will.” 

(e) Under Michigan law and practice, ancillary fiduciary 
in Michigan need not account to the foreign domiciliary ad¬ 
ministration. 

In Re Stevens’ Estate. 

(Bedell v. Clark), 171 Mich. Rep. 486: 

Decedent died a resident of Florida, testate. Ancil¬ 
lary administration in Michigan. Final accounts in 
ancillary proceeding and question of distribution of 
net balance remained. 

The court said at p. 492: 

“The practice of our probate courts is well expressed 
in Cheever’s Probate Law (3d Ed.), at page 343, where 
that author said: 

“ 4 The power and authority of an executor or ad¬ 
ministrator is limited to the State or country where it 
is granted, with but few exceptions. Where there is 
estate belonging to the deceased in another State, there 
may be ancillary administration granted in that State. 
The principal administration and ancillary adminis¬ 
tration are entirely independent of each other. All the 
claims established under the ancillary administration 
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should be paid before any of the estate is transferred 
to the principal administration, and it is entirely within 
the discretion of the probate court granting ancillary 
administration to determine whether the residue of the 
estate shall be distributed among the heirs there, or 
remitted to the principal administration for distribu¬ 
tion’—citing Mackey v. Coxe, 18 How. (U. S.) 100, and 
many other cases.” 

p. 494, par. 3: 

“We think the correct rule is as follows: 

“ ‘Where there are two administrators of a single 
estate, one in the place of the domicile of the testator, 
or intestate, and the other in a foreign jurisdiction, the 
question whether the courts of the latter will decree 
distribution of the assets collected under the ancillary 
administration, or remit them to the jurisdiction of the 
domicile, is not a question of jurisdiction, but of judi¬ 
cial discretion, depending upon the circumstances of 
the particular case.’ Matter of Accounting of Hughes, 
95 N. Y. 55.” 

(f) Under Michigan law, foreign creditors may assert 
claims in a Michigan ancillary proceeding. 

Re Brauns' Estate, 276 Mich. 598, 268 N. W. 890, 
106 A. L. R. 889. 

The two foregoing Michigan cases support the independ¬ 
ence of the Michigan and District of Columbia proceedings 
and the right of appellant as executor to serve in the Dis¬ 
trict of Columbia. 


CONCLUSION. 

In view of the foregoing, it is respectfully submitted that 
the action of the Court below was erroneous in granting 
ancillary letters of administration, c.t.a., to appellee and 
denying the prayers of the petition of appellant for the 
grant of ancillary letters to him, the right of appellant to 
such letters being paramount and superior to that of the 
appellee. 



For the considerations presented, it is submitted that the 
order of the Court below should be reversed, with directions 
to grant ancillary letters to the appellant. 

Respectfully submitted, 

Jerome F. Barnard, 

Counsel for Appellant. 

Lesh, Drain & Barnard, 

Of Counsel. 

January 27, 1944. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Endorsed: Filed Jul 27 1943 Victor S. Mersch 

Register of Wills, D. C., Clerk of Probate Court. 

In the District Court of the United States for the District 

of Columbia, 

Administration No. 62083 
In Re Estate of Mary Squier Packer, Deceased. 
Petition for Ancillary Letters Testamentary. 

Your petitioner, James A. Purcell, respectfully repre¬ 
sents to this Honorable Court: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. That Mary Squier Parker, late a citizen of the United 
States and a resident of Dryden, Lapeer County, State 
of Michigan, departed this life on or about the 14th day 
of December, 1942, and that the last domicil of said deceased 
was in the County and State aforesaid. 

3. That said decedent owned no real estate situate in the 
District of Columbia; that said decedent was the owner of 
certain personal property, consisting of stocks, bonds, bank 
accounts in the Riggs National Bank, of this City, and also 
certain promissory notes secured on real estate located in 
the City of Washington, District of Columbia, of the total 
aggregate value of, to wit: Seventy-four thousand dollars, 
($74,000.00). 

4. That said decedent left a last will and testament bear¬ 
ing date the 17th day of October, 1942, and that your peti¬ 
tioner is the executor therein nominated. 

i _ j 

5. That your petitioner, upon seeking to qualify himself 
and secure his appointment as such nominated executor in 
the proper court of the state of Michigan, was denied the 
right to do so because of the provisions of the Laws of 


i 
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Michigan prohibiting the appointment of non-resi- 
2 dents of that state to positions of trust or in fiduciary 
capacities. The provision of the law, being Probate 
Code of Michigan of 1939, Sec. 27.3178 (278), Mich. Stat. 
Anno., reads: 

“It is hereby declared to be the public policy of this state 
to require that all persons acting in a representative ca¬ 
pacity under appointment of a probate court, as fiduciary, 
shall at all times be amenable to process issued out of the 
courts of this state, and to that end no person shall here¬ 
after be deemed suitable and competent to act as a fiduciary, 
who is not a resident of this state and a citizen of the 
United States: Provided, That nothing herein shall be 
construed to limit the power of the court to appoint 
any bank or trust company authorized to do business in 
this state.’* 

Chapter IV of the Probate Code further provides: 

“The term ‘fiduciary’ as used in this act, unless the con¬ 
text shall require a different meaning, shall include all 
executors, administrators, general or special, * # *” 

That on the 17th day of April, 1943, a decree was passed 
by the Probate Court for Lapeer County, Michigan, admit¬ 
ting to probate and record the said last will and testament, 
and granting Letters of Administration, With Will An¬ 
nexed, to Louis C. Cramton, Esq., of Lapeer, Michigan. 
That on or about said 17th day of April, 1943, the said 
Louis C. Cramton duly qualified by filing bond in the pen¬ 
alty prescribed by such court and thereupon entered upon 
his duties as such Administrator. That said letters have 
not been revoked, and that said decree remains unreversed 
and in full force and effect. 

6. That your petitioner, at the time of the filing of this 
petition, is not in possession of a properly certified copy 
of said last will and testament, although petitioner has 
placed his request with the proper authorities for such copy 
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and, upon arrival in his hands will place the same of rec¬ 
ord with the Register of Wills of this Honorable Court. 
Pending such receipt, he prays leave to attach hereto an 
accurate copy of said will in order that the relief prayed 
for in this Petition may be understandable. 

' 7. That in and by the terms of said Will, of which 
3 will your petitioner was the scrivener, petitioner is 
hiade the beneficiary of a bequest, (Par. 15), in the 
sum of Five thousand dollars, ($5,000.00), and petitioner is 
also, (Par. 16), awarded the sum of Tw*o thousand five 
hundred dollars, ($2,500.00), for services to be rendered in 
and about the handling of the matters of the estate and in 
payment of services as Executor, of which latter sum he 
will be deprived by reason of the laws of Michigan, here¬ 
inabove cited, and which deny to citizens of all states and 
the District of Columbia, the reciprocal rights extended by 
many of the states and the District of Columbia, to resi¬ 
dents of the state of Michigan. Petitioner further repre¬ 
sents to this Honorable Court that said sum of $2,500.00 
was not alone for services in and about the affairs of the 
estate but was an agreed sum for other services and ex¬ 
penses incurred by petitioner, including the drafting and 
execution of several lengthy wills of the deceased, including 
the instant will, and at least three journeys to the state of 
Michigan at the request of the deceased to effectuate the 
business in hand. Petitioner reluctantly recites the forego¬ 
ing fads which are probably inapt in a petition such as this, 
in order to apprise the Court of the background and the 
basis for petitioner’s assumption of the right to seek the 
granting to him of Ancillary Letters. 

8. That a duly certified copy of Letters of Administra¬ 
tion heretofore issued to Louis C. Cramton, Esq., is hereto 
annexed. 

9. That the actual debts due by the Deceased in the Dis¬ 
trict of Columbia are slightly in excess of Ten thousand 
dollars, ($10,000.00); that it is necessary to pay said debts 
and to collect the property of the decedent in the District 
of Columbia. 


10. That a copy of this Petition has this day been 
mailed, postpaid registered, to the said Louis C. Cramton, 
Esq., and a notification that petitioner will move the Court 
for the granting of letters within a reasonable time 
4 after the receipt of the by petitioner of the certified 
copy of the will and the filing of same with the Reg¬ 
ister of Wills of this Court as required by law. 
Wherefore, the premises considered, petitioner prays: 

1. That ancillary letters of administration, with the 

w 7 

Will annexed, on the estate of the said Mary Squier Parker, 
be granted to the petitioner. 

2. For such other and further relief as to the Court may 
seem just and proper. 

JAMES A. PURCELL, 

In proper person. 

1220 Delafield Place, N. W., 
Washington, D. C. 

District of Columbia, ss : 

I do solemnly swear that I have read the annexed peti¬ 
tion by me subscribed and know the contents thereof; and 
that the statements of facts therein made as upon per¬ 
sonal knowledge are true, and those made as upon infor¬ 
mation and belief, I believe to be true. 

JAMES A PURCELL 

Subscribed and sworn to before me this 27th day of 
July, 1943. 

THOMAS C. SCULLY 
Deputy Register of Wills, Clerk of 
the Probate Court. 


denied 10/8/43 Letts J 
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5 Endorsed: Filed Aug 5 1943 Victor S. Mersch 

Register of Wills, D. C., Clerk of Probate Court. 

State of Michigan, 

The Probate Court for the County of Lapeer. 

In the Matter of the Estate of Mary Squier Parker, De¬ 
ceased. To Louis C. Crampton, of the City of Lapeer, 
Michigan, Greeting: 

You having been appointed Administrator with Will An¬ 
nexed, of said estate, the last will and testament of said 
deceased having been duly admitted to probate in said 
Court, a copy whereof is hereunto annexed, and having 
given a bond in the premises which has been duly approved 
and filed as required by law, I do by these presents com¬ 
mit unto you full power and authority to administer and 
faithfully dispose of, according to law and the will of said 
deceased, all and singular the goods, chattels, rights, 
credits and estate of said deceased, -which shall at any time 
come to your possession, or to the possession of any other 
person for you, and to ask, gather, levy, recover and re¬ 
ceive all the goods, chattels, rights, credits, and estate what¬ 
soever of said deceased, which to her at the time of her 
death did belong; and to pay and discharge all debts, leg¬ 
acies and charges chargeable on the same, or such divi¬ 
dends thereon as shall be ordered and decreed by said 
Court ; hereby requiring you to make and return to said 
Court, -within thirty days, a true and perfect inventory of 
all the goods, chattels, rights, credits and real estate of said 
deceased which shall come to your possession or knowledge, 
or to the possession of any other person for you, and also 
to rerider a just and true account of your administration to 
said Court within one year, and at least once in each year 
thereafter during your administration, and at any other 
time -frhen required by said Court, and to perform all or¬ 
ders and decrees of said Court by you to be performed in 
the premises. 
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In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of said Court, at the City of Lapeer in said 
County, this 17th day of April, A. D. 1943. 

GLENN L. HOLLENBECK, 
(Seal) Judge of Probate. 

6 State of Michigan, 

The Probate Court for the County of Lapeer. 

At a session of said Court, held at the Probate Office in 
the City of Lapeer, in said County, on the 16th day of 
April A. D. 1943. 

Present, Hon. Glenn L. Hollenbeck, Judge of Probate. 
In the Matter of the Estate of Mary Squier Parker, De¬ 
ceased. 

Whereas, on the 30th day of March 1943, an order was 
made admitting the Last Will and Testament to probate, 
but due to certain circumstances it was not deemed ad¬ 
visable to appoint an administrator at that time, and 
Whereas, it is now necessary that the administration of 
the estate of said deceased be granted to some suitable 
person, the executor named in the said Will being a non¬ 
resident of the State of Michigan, and therefore disquali¬ 
fied to act as such executor, 

It is Ordered that the execution of said Will be com¬ 
mitted, and the administration of the estate of said de¬ 
ceased be granted to Louis C. Cramton, who is ordered to 
give bond in the penal sum of Fifty Thousand Dollars. 

GLENN L. HOLLENBECK, 
(Seal) Judge of Probate. 

7 State of Michigan, 

The Probate Court for the County of Lapeer. 

At a session of said Court, held at the Probate Office in 
the City of Lapeer in said County, on the 30th day of 
March, A. D. 1943. 


8 


Present, Hon. Glenn L. Hollenbeck, Judge of Probate. 

In the Matter of the Estate of Mary Squier Parker, De- , 

ceased. 

This day having been appointed for hearing the petition 
of Lorena Babcock praying for the probate of the instru¬ 
ment heretofore filed in said court, purporting to be the 
last will and testament of said deceased and due notice of 
the hearing on said petition having been given as directed 
by said court, the said petitioner appeared. 

It appearing to the court from the testimony of Jesse 
Blow, Mae Blow and W. H. Pickelman, the subscribing wit¬ 
nesses to said instrument that said deceased signed and 
dulv executed said instrument as and for her last will and 
testament in the presence of sufficient and competent wit¬ 
nesses, and that said witnesses attested and subscribed 
said instrument as subscribing witnesses thereto, at the 
request of said deceased in her presence, and in the pres¬ 
ence of each other, and that said deceased at the time of 
the execution thereof was of full age and sound mind, and 
under no restraint or undue influence; 

It further appearing, that said deceased died on the 12th 
day of December A. D. 1942 and at the time of her death 
was an inhabitant of the Township of Dryden in said county 
and that said instrument has been duly proved, and ought 
to be allowed as the last will and testament of said de- 4 

ceased; 

It is ordered, that said instrument be and is hereby al¬ 
lowed and admitted to probate as the last will and testa¬ 
ment of said deceased, and that the same be recorded as 
required by law; 

It is further ordered, that the execution of said will be 
committed, and the administration of the estate of said de¬ 
ceased be granted to who is ordered to give bond in 

the penal sum of dollars. 

GLENN L. HOLLENBECK, 

7 m 

Judge of Probate. 


(Seal) 
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8 State of Michigan, 

The Probate Court for the County of Lapeer. 

In the Matter of the Estate of Mary Squier Parker, 

I, Glenn L. Hollenbeck, Judge of said Court, do hereby 
certify that the annexed instrument was this day duly 
proved and allowed as the last will and testament of Mary 
Squier Parker late of the Township of Dryden in said 
County, deceased. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of said Court, at the City of Lapeer in said 
County, this 30th day of March A. D. 1943. 

GLENN L. HOLLENBECK, 
(Seal) Judge of Probate. 

• #•••##••• 

15 Last Will and Testament of Mary Squier 

Parker. 

I, Mary Squier Parker, of Dryden, Michigan, being of 
sound and disposing mind, memory and understanding, do 
hereby make and publish this, my last Will and Testament, 
hereby expressly revoking any and all wills or codicils by 
me heretofore made, in manner and form following: 

First: I direct my executor, hereinafter named, to pay 
all of my just debts and funeral expenses and expenses 
of my last illness as soon after my demise as possible, my 
body to be decently interred at the discretion of my said 
executor who shall have the sole right to determine the na¬ 
ture and cost of my funeral and the items incidental thereto 
and to pay the same as soon after my death as practicable. 

Second: To Alice Haines Parker, (widow of Homer La¬ 
fayette Parker), I give and bequeath the sum of One Thou¬ 
sand Dollars ($1000.00), as also all stocks, bonds and notes 
of which I may still be possessed at the time of my death 
and which I received from the estate of my late husband, 
Doctor Ira E. Parker, or which was in our joint names and 
acquired by me by right of survivorship of my late hus- 
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band, expressly excluding therefrom any household goods 
or chattels used by me in my home or on the farm home 
of “Eton-Secon.” 

Third: To Homer Haines Parker, as trustee and guard¬ 
ian of his children, Joanne and Nancy Parker, now resi¬ 
dent 6f the City of Detroit, State of Michigan, I give and 
bequeath the sum of Five Thousand Dollars ($5000.00), to 
be administered by the said Homer Haines Parker under 
proper guardianship proceedings in the Court having jur¬ 
isdiction of the said Joanne and Nancy Parker, the income 
only thereof to be used share and share alike for the educa¬ 
tion 6f said Joanne and Nancy Parker, and upon arrival of 
the younger of said children at the age of eighteen (18) 
years, the unexpended balance of principal and income of 
said fund shall be equally divided between the said 
Joanhe and Nancy Parker, share and share alike, 
or, in the event of the decease of either unmarried, 
or married and leaving no issue her surviving, the survivor 
shall have the whole and, provided further, that should the 
younger die before reaching the aforesaid age of eighteen 
year^ the older shall be entitled to the whole upon arrival 
at the age of eighteen years. Should, however, either of 
said children die before the younger arrives at the age of 
eighteen, leaving issue her surviving, such issue shall be 
entitled to receive the pro rate share which the parent 
would have received but for her death. 

Fdurth: To Homer Haines Parker I give and bequeath 
the sum of Five Thousand Dollars ($5000.00). And also to 
the said Homer Haines Parker I give and devise the “Brick 
Block’’ located in Dryden, Michigan, formerly occupied by 
my late husband, Doctor Ira E. Parker, as an office, and 
otherwise, and held in joint ownership bv my said husband 
and myself and which inured to me by right of survivor¬ 
ship, to the said Homer Haines Parker, his heirs and as¬ 
signs forever. 

Fifth: To Lorena Marie Babcock, (nee Sicklesteel), I 
give and devise my home farm known as Eton-Socon, in 
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Dryden, Michigan, together with all furnishings therein 
contained and all personal property used in the conduct of 
the farm, including live stock, wagons, machinery, etc., as 
■well as all interest I may own in standing or harvested 
crops thereon and not disposed of, as also my automobile 
and the sum of Five Thousand Dollars, ($5000.00). The 
home farm, now known as Eton-Socon, formerly known as 
Ethan Farms, contains one hundred and twenty-three (123) 
acres, more or less. This devise of real estate, however, 
is made upon the express provision and limitation that the 
said Lorena Marie Babcock shall not alienate, mortgage, 
sell or incumber the title to said property for a period of 
ten years from and after my death, and the provision of 
this clause shall attach to and be construed as a covenant 
running with the land prohibiting such alienation, mortgag¬ 
ing, selling or incumbering. 

16 Among the personal effects, furniture and other 
personal property located in and upon the aforesaid 
Eton-Socon, there are certain articles of property which I 
desire to be presented to others than the said Lorena and, 
as to these, I shall prepare a full list of items and names 
of persons to which I wish them presented and shall leave 
such list in the custodv of mv executor hereinafter named, 
with directions to him to deliver the said articles to the 
designated persons as though herein set forth in detail. 

It is my wish and desire, and I so direct, that the cash, 
real estate and personal property hereby bequeathed to the 
said Lorena Marie Babcock in the instant paragraph shall 
be paid and transferred to her at all events and that it shall 
not suffer diminution in the event my estate is insufficient 
to pay in full all of the legacies and bequests in this, my 
Will, provided, nor shall she be compelled to pro rate the 
bequests and devise in this paragraph contained with any¬ 
one else in this, my Will, mentioned. 

Sixth: To the Mount Pleasant Cemetery Association of 
Dryden Village, Incorporated, Michigan, I give and devise 
the sum of Two Hundred Dollars, ($200.00), for the per¬ 
petual care of our family burial plot. 
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Seventh: To the Official Board of the Dryden Methodist 
Church, I give and bequeath the sum of Two Thousand Dol¬ 
lars, ($2000.00), to be used at the rate of not more than Two 
Hundred dollars ($200.00) per year for such Church pur¬ 
poses as the said Board, in the exercise of its sound discre¬ 
tion, may determine. This bequest is made in honored 
memory of my beloved husband, Doctor Ira E. Parker, who, 
for many years of his life, took the most active interest in 
Church affairs. 

Eighth: To Ella May Brophy, William Ethan Brophy 
and his wife, Minnie Collins Brophy, all of Lombard, Illi¬ 
nois, I give and bequeath the sum of Fifteen thousand Dol¬ 
lars ($15000.00) to be equally divided among them, or the 
survivor or survivors of them, intending hereby that should 
any of them predecease me the legacy to such shall not 
lapse but shall inure to the benefit of the survivor or sur¬ 
vivors. 

Ninth: To Florence Sicklesteel Axford, Dorothy Ber- 
ridge, (nee Sicklesteel), and Gordon O. Sicklesteel, I give 
and bequeath to each the sum of Five Hundred Dollars, 
($500.00). 

Tenth: To Grace Wagner Broesnale I give and bequeath 
the sum of Five Thousand Dollars, ($5000.00). 

Eleventh: To Adrin (or Adrian) Wagner, of Dryden, 
Michigan, I give and bequeath the sum of Five Thousand 
Dollars ($5000.00) in recognition of many years of faithful 
service. 

Twelfth: To Ross Parker Broesnale I give and bequeath 
the sum of Five Hundred Dollars ($500.00). 

Thirteenth: To Kenneth Wagner, Katherine Wagner 
Muir^ Adrian Wagner, Jr., and Helen Wagner, all of Dry¬ 
den, Michigan, children of the aforementioned Adrian Wag¬ 
ner, Sr., I give and bequeath the sum of Two Hundred and 
fifty dollars ($250.00) each. 

Fourteenth: To Floyd Slate, or to Nettie Slate, his wife, 
in event Floyd Slate should predecease me, both of Dryden, 
I give and bequeath the sum of Five Thousand Dollars 
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($5000.00), as also the house and farm, (containing forty 
acres more or less), owned by me and known as Dorchester 
House and located in Dryden, Michigan. This bequest and 
devise is in kindly recognition of many years of faithful 
service and friendly helpfulness. 

Fifteenth: To James A. Purcell, of the City of Wash¬ 
ington, District of Columbia, I give and bequeath the sum 
of Five Thousand Dollars ($5000.00), or, in the event he 
should predecease me, then said sum shall go to his wife, 
Nelly M. Purcell. Also to the said James A. Purcell, his 
heirs and assigns, or in event he should predecease me, then 
to his wife, Nelly M. Purcell, her heirs and assigns, I give 
and devise the house and farm, (consisting of ten acres 
more or less), and known as “The Little SehoolHouse”, 
located in Dryden, Michigan. 

This bequest and devise in this paragraph con- 
17 tained, as in the case of those to Lorena S, Babcock 
hereinabove made, shall not be subject to diminution 
or pro rating in the event my estate shall be insufficient to 
pay off all the bequests herein in this, my Will, contained 
but shall be paid in full as a preferred bequest and devise. 
This bequest is made in recognition of very valuable and 
highly appreciated services rendered to me by the said 
James A. Purcell over a number of years. 

Sixteenth: To the aforesaid James A. Purcell, and in 
addition to the foregoing bequest and devise, I give and be¬ 
queath the sum of Two Thousand Five Hundred Dollars, 
($2500.00). This sum is to be paid him only in the event 
he shall fully administer the probating and final accounting 
under this, my Will, exclusive of the administration of the 
trust fund hereinafter provided for the benefit of Lorena 
Sicklesteel Babcock, and is to be considered in full for ser¬ 
vices in such connection rendered. Said bequest shall be 
in no wise reduced by contributing to the commissions or 
fees of any resident co-executor or co-administrator ap¬ 
pointed by the Courts of the State of Michigan or any other 
State, the latter mentioned fees to be paid from the corpus 
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of my estate. In addition to the foregoing he shall be en¬ 
titled to reimbursement or credit for all proper costs and 
expenses in and about the administration of this, my Will, 
including attorney’s fees, traveling expenses, court costs, 
bond, taxes and the like, and this bequest in payment for 
services rendered and to be rendered shall likewise not be 
subject to reduction, as hereinafter provided with reference 
to other bequests, in the event pro rate reductions should 
become necessary because of the insufficiency of my estate 
to pay out in full. 

Seventeenth: To Mrs. Grace Wyman, of Detroit, Mich¬ 
igan, I give and bequeath the sum of Two Thousand Dol¬ 
lars, ($2000.00). 

Eighteenth: To Doctor Harry Zemmer, of Lapeer City, 
Michigan, I give and bequeath the sum of Five hundred dol¬ 
lars ($500.00), in recognition of his uniformly gracious and 
valuable professional services and courtesies extended me 
since the death of my husband, Doctor Ira E. Parker. 

Nineteenth: To Marguerite Walker Geiger, of Ann Ar¬ 
bor, Michigan, I give and bequeath the sum of Two Hundred 
and Fifty Dollars, ($250.00). 

Twentieth: To Zella Newman Emory, of Saint Peters¬ 
burg, Florida, I give and bequeath the sum of Two Hundred 
and Fifty Dollars ($250.00). 

Twenty-first: To Hazel Bade Pickleman of Drvden, 
Michigan, I give and bequeath the sum of Two Hundred and 
Fifty Dollars ($250.00). 

Twenty-second: To Leah Bade West, of Attica, Town¬ 
ship, Michigan, I give and bequeath the sum of Two Hun¬ 
dred and Fifty Dollars, ($250.00). 

Twenty-Third: To Katherine Wagner Williams, I give 
and bequeath the sum of Two Hundred and Fifty Dollars, 
($250.00). 

Twenty-fourth: To Jay Dittman, of Detroit, Michigan, I 
give and bequeath the sum of Five Hundred Dollars, 
($500.00). 
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Twenty-fifth: To Ola Howell Hill, of Grand Blanc, 
Michigan, I give and bequeath the sum of Two Hundred 
and Fifty Dollars, ($250.00). 

Twenty-sixth: To Hattie Jacobson, of near Detroit, 
Michigan, 1 give and bequeath the sum of Two Hundred and 
Fifty Dollars, ($250.00). 

Twenty-seventh: To Grace Quigley of Dryden, Michi¬ 
gan, I give and bequeath the sum of Two Hundred and Fifty 
Dollars, ($250.00). 

Twenty-eighth: To the Dryden Episcopal Church of 
Dryden, Michigan, I give and bequeath the sum of One 
Thousand Dollars, ($1000.00) in honored memory of my 
late illustrious brother, Major General George Owen 
Squier. 

Twenty-ninth: To the School Board of Dryden Village, 
Inc., Dryden, Michigan, I give and bequeath the sum of 
Five Hundred Dollars, ($500.00), In Trust, however, to con¬ 
tinue for a period of ten years next after my death and 
therefrom to pay each year the sum of Fifty Dollars, 
($50.00) under the identical terms and conditions as The 
General George Owen Squier Scholarship Award has been 
made in the past, i. e., Twenty-five Dollars each to the boy 
and the girl of Dryden High School maintaining the best 
scholastic standing for the period of training. 

18 Thirtieth: All the rest and residue of mv estate, 

v 7 

of every nature and description and wheresoever sit¬ 
uated, I give, devise and bequeath unto James A. Purcell, 
in and upon the following trust, nevertheless: 

To keep the principal thereof safely invested for a period 
of ten years from and after the date of my death and dur¬ 
ing said period, quarter-yearly, or more often, if practica¬ 
ble, to pay over the net income from said investment unto 
the aforementioned Lorena Marie Babcock, and upon the 
expiration of the said ten year period the said trustee shall 
account to said Lorena Marie Babcock for the entire prin¬ 
cipal and accruals of said fund and pay the same over to 
her. 
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Should said residue consist of real estate, my said Trus¬ 
tee shall have the sole power of managing said realty with 
the right, in his single discretion, to rent, sell or mortgage 
the same, and in this connection he shall have the right, 
and such right is hereby given him, to sign any and every 
necesshry paper, document, deed or mortgage necessary to 
effectuate the intent hereof. 

Should said residue consist of stocks, bonds, notes or 
mortgages, my said Trustee shall have the sole power of 
managing, transferring, selling and reinvesting and in this 
connection shall have the power to sign any assignments, 
transfers, stock powers, and do any and every other proper 
act necessary to effectuate the intent hereof. 

My executor hereinafter named, shall have the right, in 
his discretion to withhold the payment of any legacy or leg¬ 
acies, bequest or bequests, devise or devises herein made 
for a period of two years from and after my death, or, in 
his discretion during said period, may partially pay said 
bequests or legacies, and I expressly direct that no legacy 
or bequest herein provided shall draw interest for any pe¬ 
riod no matter how long deferred in payment. The object 
of this provision is to obviate, if possible, the necessity of 
sacrificing the values of lands or securities in order to real¬ 
ize money with which to pay legacies. If, however, at any 
time during the two years aforesaid, there should be suffi¬ 
cient money with which to pay off all legacies, or if, in the 
discretion of my executor, it seems proper to sell and dis¬ 
pose of lands and securities at a fair and just price com¬ 
mensurate with the values, then he shall be bound to do so. 

Any legacy or bequest to any person herein named -who 
shall die prior to me, unless otherwise expressly provided 
herein, shall automatically lapse. 

None of the legacies, devises or bequests contained in 
this, my Will, and none of the beneficial interests under any 
trust provision hereof, shall be at any time or in any man¬ 
ner subject to the payment of any indebtedness of any 
legatee, devisee or beneficiary, 'whether existing at the time 
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of my death, or arising subsequently thereto, or to any as¬ 
signment, conveyance, mortgage, pledge or legal proceed¬ 
ings against such legatees, devisees or beneficiary, volun¬ 
tary or involuntary, nor shall the satisfaction or payment 
of any legacy, bequest or devise be made otherwise than 
be delivery thereof into the proper hands of such legatees 
or beneficiaries, or by registered mail, after its accrual, and 
if by check or draft, then by cheek or draft payable to the 
proper order of such legatees or beneficiaries. 

In the event the corpus of my estate is insufficient in value 
or amount to pay all legacies and bequests in full, such 
legacies or bequests, except as herein otherwise expressly 
directed, shall be pro rated on the basis herein laid down, 
i. e. in the ratio that each bequest or devise bears to the 
entire distributive portion of the estate. This provision 
is not intended to apply to the bequests or devises to Lorena 
Marie Babcock or to James A. Purcell or Nelly M. Purcell, 
his wife, as hereinabove provided. 

And Lastly, I do hereby nominate and appoint James A. 
Purcell, of Washington, District of Columbia, to be Exec¬ 
utor of this, my Will, and request that he be permitted to 
serve without bond. 

19 In Testimony Whereof, I, Mary Squier Parker, of 
Pryden, State of Michigan, have hereunto set my 
hand the 17th day of October, in the year 1942, at the afore¬ 
said Drvden, Lapeer County, Michigan. 

MARY SQUIER PARKER. 

The foregoing Instrument, consisting of ten pages, in¬ 
cluding this page, each page of which bears the marginal 
signature of Mary Squier Parker and the initials of the 
subscribing witnesses, was signed, published and declared 
by the aforegoing named testatrix as and for her last will 
and testament, in our presence and we, at her request and 
in her presence and in the presence of each other have here¬ 
unto affixed our names as attesting witnesses thereto. 

This the 17th day of October, 1942, at Dryden, Lapeer 
County, State of Michigan. 
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Mae Blow, Address, Drvden, Mich. 

Jesse Blow, Address, Dryden, Mich. 

W. H. Pickelman, Address, Dryden, Mich. 

*##*•#**•* 

Notation. 

The foregoing Last Will and Testament, Order Admitting 
Will to Probate, Letters Testamentary, Order Appointing 
Administrator with will annexed, and Proof on Probate of 
Will, are all certified as true copies, under double Certifi¬ 
cate of the Register of Probate and Judge of the Probate 
Court of Lapeer County, Michigan, as covered by pages 20 
and 21 of the record. 

22 Petition For Ancillary Letters of Administration 
To the Court: 

Your petitioner, Louis C. Cramton, respectfully repre¬ 
sents to this Honorable Court: 

1. That he is a citizen of the United Sates and of the State 
of Michigan, and a resident of the City of Lapeer, Lapeer 
County, Michigan. 

2. That the said Mary Squier Parker was a citizen of the 
United States and of the State of Michigan and was thru 
all her life a resident of the Township of Dryden in said 
County and State and there died on December 12, 1942. 

3. That on March 30, 1943, in the Probate Court for said 
County, her will dated Oct. 17,1942, a certified copy of which 
is hereto attached and marked Exhibit A, was admitted 
to probate and allowed as her last will and testament, as 
appears by certified copy of the order of said court attached 
hereto and marked Exhibit B. 

4. That by said will James A. Purcell, a resident of the 
District of Columbia, was nominated as executor and by 
par. 18 of said will the testatrix provided the amount to be 
paid him for such service “only in the event he shall fully 
administer the probating and final accounting under this 
will. That under the law of Michigan (Sec. 27, Probate 
Code of Michigan, Sec. 27.3178 Mich. Stat. Anno.) it was not 
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within the power of the said court to appoint him as exe¬ 
cutor and he was not appointed. 

5. That on April 17, 1943, your petitioner was by said 
court appointed administrator with will annexed, as evi¬ 
denced by certified copy of said appointment hereto 

23 attached and marked Exhibit C, and at once qualified 
and accepted and has since acted under said appoint¬ 
ment and that said appointment is still in force. That said 
appointment was requested of the said court by several sub¬ 
stantial beneficiaries under said will who suggested to said 
court the close friendship which in her lifetime had existed 
between the deceased and your petitioner. 

6. That the said Mary Squier Parker was the sister and, 
at his death, the sole beneficiary under the will of Major 
General George 0. Squier who was Chief of the Signal 
Corps of the U. S. Army during the World War, and was 
distinguished as a scientist and as a philanthropist. That 
she was devoted to his memory and to the completion of his 
projects, and particularly in the establishment of the Gen¬ 
eral Squier Club for Country People, which she gave to 
the said County to be forever maintained for the use of 
the people and the friendship of petitioner and testatrix 
grew from his aid, for which no compensation was desired 
or given, which contributed to the acceptance of the project 
by the county. 

7. That, at the time of the death of her death, Mary Squier 
Parker possessed in Michigan only approximately $1030 
which was taken possession of by said James A. Purcell 
Dec. 14, 1942 as “executor appointed by will of Mary S. 
Parker” as stated by the receipt then given by him, that of 
that amount $200 was then by him advanced to Lorena Bab¬ 
cock, the principal beneficiary under the will and the re¬ 
maining $830 has since been retained by him. And that 
the other assets of the said estate in Michigan are almost 
entirely personal property disposed of by the will and real 
estate with small returns. That the only cash that has 
come into the hands of your petitioner as such administra¬ 
tor is $670.78, chiefly derived from real estate rentals. 
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From tliis your petitioner lias paid one-half of the 1942 in¬ 
come tax due to the federal government from the deceased, 
the paVment being $403.90, and has paid certain expenses 
of administration. That he does not have on hand or avail¬ 
able money with which to pay the funeral expenses, or the 
balance 1 of the said income tax, or to pay the state intang¬ 
ible tax for 1942, or to pay real estate taxes due in 
24 Lapeer County in December, 1942, in the amount of 
more than $600 plus penalties. 

8. That the assets of said estate in the District of Colum¬ 

bia consist entirely of intangible personal property in the 
hands of the Riggs National Bank of Washington under a 
contract of agency entered into with them by testatrix June 
5,1934, under which that Bank has since that time managed 
those properties for her, under her direction. The said 
bank in a statement of those assets as of Dec. 12, 1942, the 
date of her death, valued them at $53,275.01, to which is 
to be added a checking account of $4,890.34, and real estate 
notes of Shannon & Luchs Inc. of the face value of $25,000, 
totaling $83,165.35. j 

9. That said Mary Squier Parker owed only one debt in 
the District of Columbia, a note for $10,000.00 held by said 
Riggs Bank and secured by assets in their hands valued by 
them at above $27,000. 

10. That the said assets in the District of Columbia can 
be easily liquidated as may be for the best interest of the 
estate or transferred to Michigan, with the exception of 
said Shannon & Luchs notes. When and how they can be 
liquidated remains to be seen or whether beneficiaries under 
the will will accept them. That the bulk of the labor and 
responsibility of administration of said estate, in the filing 
of incbme, intangible and inheritance tax reports, the deter¬ 
mination of the liability of the estate for certain of such 
charges, must necessarily be upon your petitioner under his 
existing appointment. That your petitioner fears that the 
assets of the estate in any event may not be sufficient to 
pay in full all bequests and that efficiency and economy in 
the administration of the estate is essential, which can only 
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be accomplished by uniting in one person, as is the custom, 
the ancillary appointment and the original appointment. 

That, because of the nomination of said James A. Purcell 
as executor in the will, your petitioner has sought to work 
out a reasonable and effective arrangement with him by 
which said Purcell would act as attorney for your petitioner 
in this proceeding but said Purcell has refused to proceed 
under an agreement entered into between and, as 
25 your petitioner is informed, has now filed with this 
Court his petition for the ancillary appointment 
which your petitioner urges would mean confusion, delay 
and added expense in the administration of said estate. 

11. That the said James A. Purcell in his said petition 
asserts that the provision in par. 16 of the will was not only 
for services as administrator but was “an agreed sum for 
other services and expenses incurred.” Said James A. 
Purcell drew the will for testatrix. He is a lawyer and she 
Tvas a woman of no extended business experience. She is 
now dead. It hardly lies now with him to set up any claim 
for “other services and expenses incurred” that were ig¬ 
nored in the instrument he drew and she signed. And it is 
to be noted that he, having no kinship, never having the 
management of her estate even in the District, is given 
$5000 and some real estate and in the will which he drew 
is one of the two beneficiaries that are to be preferred while 
the others are to pro rate if necessary. And there is writ¬ 
ten evidence of substantial charges made by said James A. 
Purcell for services for testatrix in her lifetime. 

12. It is apparent that the best interests of the estate 
would be served by granting ancillary letters with suitable 
bond to vour petitioner. 

LOUIS C. CRAMTON, 
Petitioner. 

ADDISON T. SMITH, 

Attorney for Petitioner, 

Business Address 
1852 Columbia Road 
Washington, D. C. 

Phone DU. 5647 
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State of Michigan, County of Lapeer, ss: 

Louis C. Cramton, being duly sworn, deposes and says 
that he has read the foregoing petition by him subscribed 
and knows the contents thereof and that the same is true of 
his own knowledge except as to the matters therein stated 
to be on information and belief and as to them he believes it 
to be true. 

GERTRUDE M. COX, 
Notary Public Lapeer Co., Mich. 

My Commission expires May 27,1945 

(Endorsement: Petition of Louis C. Cramton for Ancil¬ 
lary Letters of Administration, c.t.a. Filed August 10,1943. 
Victor S. Mersch, Register of Wills, D. C. Clerk of Probate 
Court.) 

granted 10/8/43 LETTS J 

• •***•*••• 

27 Endorsed: Filed Oct 6 - 1943 Victor S. Mersch 
Register of Wlils, D. C. Clerk of Probate Court 

Western Union Telegram 

ZA379 LD54 HR 18 Collect Dupe and Corrected Copy 
Flint Mich 901P Oct 1 1943 
Major James A. Purcell 
1220 Delafield PI. NW WashDC. 

It is my desire you be appointed ancillary administrator for 
Washington DC in Mary S Parker estate. 

Mrs Lorena S Babcock. 

804A Oct 2— 

Ra 2272 Add 
PN 813A/2 Mailed 
Chg R Fone R A 2272 

RA 2272 

#*•*•••*•# 

28 Consent to Grant of Letters Testamentary 

W^, the undersigned, The Riggs National Bank of Wash¬ 
ington, D. C., a national banking association organized and 
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existing under the laws of the United States, creditor of 
the above-named estate in the amount of Ten Thousand 
Dollars ($10,000.), plus interest, and also custodian of per¬ 
sonal assets in said estate in the District of Columbia of an 
aggregate value of in excess of Eighty-Five Thousand Dol¬ 
lars ($85,000.), held by us under a contract of agency with 
said decedent, and also depository of a present apparent 
cash balance on deposit in the name of the decedent in the 
amount of Forty-Four Hundred and Eighty Dollars and 
Fifty-Nine Cents ($4480.59), do hereby request and con¬ 
sent that letters testamentary be granted by this Court 
unto James A. Purcell, the executor named under the last 
will and testament of said decedent, and we do hereby 
waive citation or notice of any kind insofar as we are con¬ 
cerned in respect of the appointment of said James A. Pur¬ 
cell, and the grant of letters testamentary unto him by this 
Court, all without further notice to the undersigned. 

Dated—October 5th, 1943. 

THE RIGGS NATIONAL BANK 
of Washington, D. C., 

By SIDNEY F TALIAFERRO 

Vice-President and Trust Officer 

(Endorsement: Consent of The Riggs National Bank of 
Washington, D. C. to Grant of Ancillary Letters Testa¬ 
mentary to James A. Purcell. Filed October 6, 1943. Vic¬ 
tor S. Mersch, Register of Wills, D. C. Clerk of Probate 
Court.) 

29 Order Granting Ancillary Letters of 

Administration C. T. A. 

This cause came on for hearing on the petitions of James 
A. Purcell and Louis C. Cramton, respectively, filed re¬ 
spectively on July 27,1943 and August 10, 1943, each pray-, 
ing the grant of ancillary letters to petitioner, and the ex¬ 
hibits and exemplifications filed in support of said petitions, 
and was argued by counsel for said respective petitioners 
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and considered by the Court, and it appearing to the Court 
that Mary Squier Parker departed this life on December 
12,1942, a resident of Lapeer County, in the State of Michi¬ 
gan, and that her last will and testament, dated October 17, 

1942, naming said James A. Purcell, a resident of the Dis¬ 
trict of Columbia, as executor thereof and trustee there¬ 
under in respect of the residuary estate, certified copy of 
which will, together with the proceedings of the Probate 
Court of said County and State, has been duly filed herein, 
and it appearing that the said will was duly admitted to 
probate and record in said Court on March 30, 1943, and 
that said Louis C. Cramton, a resident of said State of 
Michigan, was, on April 17, 1943, granted by said Court 
letters of administration c.t.a. on her estate, It is, by the 
Court, this 12 day of October, 1943, 

Adjudged, Ordered and Decreed, that ancillary letters of 
administration c.t.a. be, and they hereby are, issued to said 
Louis C. Cramton, upon his filing herein an undertaking, 
with security approved by the Court, in the penalty 
30 of eighty-five thousand ($85,000) Dollars, condi¬ 
tioned for the faithful performance of the trust in 
him reposed, and provided also he first files herein a non¬ 
resident power-of-attorney in compliance with Title 20, 
Sec. 118, of the Code of Laws for the District of Columbia, 
1940 Edition; and the said petition of said James A. Purcell 
be, and the same is, hereby denied. 

F DICKINSON LETTS 
Justice 

(Endorsement: Order of Court of October 12, 1943, 
Granting Ancillary Letters of Administration, c.t.a. to 
Louis C. Cramton, and Denying Petition of James A. Pur¬ 
cell for Ancillary Letters Testamentary. Filed October 12, 

1943. Victor S. Mersch, Register of Wills, D. C. Clerk of 
Probate Court.) 


25 


31 Notice of Appeal 

Notice is hereby given this 10th day of November, 1943, 
that James A. Purcell hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered by its order of the 12th day 
of October, 1943 in favor of Louis C. Cramton against said 
James A. Purcell, granting ancillary letters of administra¬ 
tion, c.t.a., upon the estate of the above-named decedent to 
said Louis C. Cramton, and denying the prayers of the peti¬ 
tion of said James A. Purcell, as the executor nominated in 
the last will and testament of said decedent, for the grant 
of ancillary letters upon said estate to him. 

JEROME F. BARNARD 
A member of the firm of 
Lesh, Drain & Barnard, 

Attorneys for said James A. Purcell, 
Appellant. 

1422 F Street, N. W., 
Washington, D. C. 

Please notify: 

ADDISON T. SMITH, Esq., 

Attorney for Louis C. Cramton, Esq., 

1852 Columbia Road, N. W., 

Washington, D. C. 

(Endorsement: Notice of Appeal of James A. Purcell. 
Filed November 10, 1943. Victor S. Mersch, Register of 
Wills, D. C. Clerk of Probate Court.) 

32 1943 

Nov. 10 Cost bond on appeal filed Undertakings 107 
folio 493 

“ ‘ * Copy of notice of appeal mailed to Addison T. 

Smith attorney for Louis C. Cramton ancillary 
admr. c.t.a. and to Louis C. Cramton direct 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8652. 


JAMES A. PURCELL, Appellant, 


v. 

LOUIS C. CRAMTON, ANCILLARY ADMINISTRA¬ 
TOR, C. T. A. OF THE ESTATE OF MARY SQUIER 
PARKER, DECEASED, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

This case involves the right of an ancillary administrator 
to complete his duties actively entered upon for several 
months, upon appointment by the District Court of the 
United States for the District of Columbia, exercising its 
statutory probate jurisdiction. 
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Mary Squire Parker, the said decedent, was all her life 
a resident and citizen of Lapeer County, Michigan. She 
never lived in the District of Columbia and her visits to the 
District were brief and casual. (App. 18.) In 1934 she in¬ 
herited a considerable amount of intangible personal prop¬ 
erty in the District from her brother, the late Maj. Gen. 
George 0. Squier. (App. 19.) This property she left in 
charge of the Riggs National Bank of Washington in an 
agency agreement which continued until her death. 

She died at Drvden, Lapeer County, Michigan, on De¬ 
cember 12, 1942. (App. 8.) Her will was probated and 
allowed in the Probate Court for Lapeer County, Michigan 
(App. 9), having been drawn for her by appellant, Major 
James A. Purcell. (App. 21.) It provided for appointment 
of appellant as executor thereof. (App. 17.) This proved 
to be impossible because under the laws of Michigan one 
cannot be named as fiduciary who is not a resident of the 
state. (App. 18.) Mrs. Lorena Babcock, residuary legatee 
under the will, petitioned for its probate and, at the request 
of several principal beneficiaries under the will, who sug¬ 
gested to the court the close friendship which had in the 
lifetime of the decedent existed between her and Louis C. 
Cramton, the appellee, he was named administrator w.w.a. 
April 17, 1943, qualified and is acting. (App. 19.) 

'Thereafter, Major Purcell agreed to act as attorney for 
appellee in preparing and filing in the District Court the 
petition of appellee for the necessary appointment and was 
requested so to do but instead filed petition for his own 
appointment as such administrator. (App. 21.) Thereafter 
appellee filed his petition with lion. Addison T. Smith, a 
member of the bar of the District of Columbia as the attor¬ 
ney of record. Both parties were fully heard on Oct. 8, 
1943 in the District Court of the United States for the Dis¬ 
trict of Columbia, sitting in probate, and the appointment 
of appellee as ancillary administrator was ordered Oct. 
12, 1943. (App. 23.) Appellee qualified by filing his oath 
and giving a substantial bond and has since carried on. 
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The estate of decedent in Michigan consisted of several 
pieces of real estate, four of which were devised by the will, 
and a small amount of intangible personal property as well 
as the household goods and farm tools which were disposed 
of by the will. (App. 9.) The only available cash was $1,030 
which was taken possession of by the appellant, removed 
from the jurisdiction of Michigan courts as to $830, and 
returned to the domiciliary administrator Oct. 4, 1943. 
(App. 19.) 

The estate in the District consists solely of intangible 
personal property which was in the hands of the Riggs 
National Bank as stated, totalling about $85,000.00. (App. 
20 .) 

The only debt of decedent in the District was a $10,000.00 
note to the Riggs Bank (App. 20) which has been paid by 
appellee from non-interest bearing deposits in that bank. 

There are 35 beneficiaries named in the will of whom 29 
live in Lapeer County or within 100 miles of Lapeer, the 
home of appellee. (App. 9-12.) 

Appellant is not of any kinship to decedent and was re¬ 
membered liberally in the will he drew for decedent, receiv¬ 
ing $5,000 cash, “made in recognition of very valuable and 
highly appreciated services;” (App. 13) and a house and 
ten-acre farm known as the Little School House. (App. 13.) 
And appellant is one of two beneficiaries under the will that 
are to be paid in full, the other 33 sharing what is available 
up to the amounts stipulated. (App. 13.) 

The assets of the estate, after payment of the substantial 
estate tax to the federal government, may not be sufficient 
to pay in full those other 33 bequests. (App. 20.) 

The largest beneficiary under the will was the special 
protege of deceased, Mrs. Lorena Babcock, who had lived 
with her for some years, receiving a $5,000 legacy, the home 
and furnishings and the 123 acre farm and tools, but with 
restrictive clauses which decedent deemed necessary for her 
protection for a period of ten years. The land cannot for 
that period be sold or encumbered. She is also the residu¬ 
ary legatee but this residue is to be in trust for her for ten 
years. 
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SUMMARY OF THE ARGUMENT. 

The appointment of an ancillary administrator in the 
District of Columbia is not governed by explicit statutory 
requirements, but rests in the sound discretion of the dis¬ 
trict court and the exercise of that discretion, unless abused, 
should not be disturbed on appeal. It is the general rule 
that the domiciliary representative of a non-resident of the 
District receives the ancillary appointment, if eligible, the 
only occasion for ancillary administration being the pro¬ 
tection of local creditors and the collection of the assets 
of the estate, and the prime object of the administration 
as a whole being the distribution of the estate as willed by 
the testator, without waste or needless expense. 

The appointment of appellant as ancillary administrator 
is not a matter of right, he being unable to qualify as execu¬ 
tor under the law of Michigan which governs the probate 
of the decedent’s will. 

ARGUMENT. 

1. Jt is self-evident that the situation now confronting 
the Court is materially different from an original domi¬ 
ciliary appointment . 

There is this unique and important new factor to be con¬ 
sidered in an ancillary appointment—“There is already 
existing a domiciliary administration with which, for the 
sake of efficiency, there should be good cooperation.” And 
in the case now before the Court there is this further im¬ 
portant factor—“There is already in service an ancillary 
administrator, the appellee, who, under authority of the 
District Court having probate jurisdiction, has now for sev¬ 
eral months carried on.” 

2. The appointment of an ancillary administrator in the 
District is not governed by statute. 

The appointment of an ancillary administrator rests in 
the sound discretion of the court. The court has power to 
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grant auxiliary or ancillary letters to the same or to other 
persons as the case may require. 

Title 20-505 ( 29:253)" 1940 D. C. Code: 

“In the absence of express statutory requirement 
the court may in its discretion appoint.” 34 C. J. S. 
p. 1238. 

3. That discretion, unless abused, is not to be disturbed 
on appeal. 

“In the absence of an abuse of discretion an appeal does 
not lie from the action of the trial court in discretionary 
matters.” Blackface lieadnote in Sec. Ill, “Appeal & 
Error,” 4 C. J. S. p. 207. See also 3 C. J. p. 469. 

As to probate proceedings, “as a rule orders or decisions 
which are discretionary are not appealable.” 4 C. J. S. 
p. 307. 

“No exception lies to a decision which is based on judicial 
discretion.” Commonwealth v. Natl. Contracting Co., 201 
Mass. 248, S7 N. E. 590. 

“Discretionary orders are not appealable.” Sleinfur 
Corp. v. Mperson, 49 Fed. (2d) 765. 

4. It is the general rule that the domiciliary representa¬ 
tive receives the ancillary appointment, if eligible. 

Very generally this rule has been recognized and applied 
in the United States by reason of its innate common sense. 
It is based on universal experience in order to accomplish 
efficient administration. That rule has obtained in the Dis¬ 
trict of Columbia: 

“In the absence of any statutory provision other 
than those noted above, the domiciliary fiduciary is 
recognized as having a primary right to ancillary let¬ 
ters on his own application, without notice or consent 
of anyone.” Mersch on Probate Court Practice in the 
District of Columbia (1939), p. 29. 

“Ancillarv letters should ordinarilv be granted to 
the domiciliary representative if he applies therefor, 
or to his nominee, if otherwise eligible.” Blackface 
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lieadnote, Sec. .092 of “Executors & Administrators,” 
34 C. J. S. p. 1237, citing New Jersey, New York, Texas 
and Georgia cases. 

The same language appears in 24 C. J., Sec. 2676c, p. 
1114, citing U. S., Fed., Ark., Calif., Conn., Ill., Ind., Iowa, 
Ky4 La., Me., Md., Mass., Minn., N. J., Pa., Tex., as well as 
English and Canadian cases. 

“Where ancillary letters are necessary and the domi¬ 
ciliary representative is an applicant therefor, the 
courts will ex comitate grant them to him, unless there 
is substantial reason, such as unfitness, for refusing or 
unless there is a mandatory statute to the contrary.” 
Note, 48 L. R. A. (N. S.) p. 859. 

5: The only occasion for ancillary administration is the 
protection of local creditors and the collection of assets. 

“One of the principal objects of an ancillary admin¬ 
istration is the collection and preservation of local 
assets for the benefit of local creditors.” Duehay v. 
i Acacia Mutual Life Ins. Co., 70 App. D. C. 245, 105 
Fed. (2d) 768. 

“Statute granting non-resident administrators privi- 
I lege of suing in courts of District of Columbia did not 
reveal an intention on the part of Congress to abandon 
well established principles governing ancillary admin¬ 
istrations that local assets are to be preserved for the 
benefit of local creditors.” Duehay v. Acacia Mutual 
Life Ins. Co., supra. 

It is self-evident that the ancillary administrator is not 
in position to determine the amount of the federal estate 
tax, nor can he be in position to make the distribution to 
legatee, not having before him the whole picture of the 
estate, not knowing whether all can be paid in full. 

In the pending case these needs are negligible and have 
already been fully met. The appellee, receiving a regular 
appointment several months ago could not, in justice to his 
duties, do other than proceed with the execution of his trust, 
he has given his bond, has taken possession of the assets 
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and paid the only debt. It only remains for the statutory 
period for filing of claims to run, make his petitions and 
reports to the court and be discharged. 

6. The prune object of administration , the distribution 
of the estate as willed by the testator, forbids waste and 
n eedl ess expense. 

This does not permit appointment of an administrator 
just to make for some one a substantial fee. The accom¬ 
plishment of the will of the decedent, the best interests of 
the estate should have priority. 

In his brief the appellant makes it clear that he contends 
for appointment on the basis of a “property right’’ (Appel¬ 
lant’s brief, paragraph 14, p. 10), that he may profit to the 
extent of $2,500.00 or less (p. 11). He suggests appellee 
may receive double compensation. Appellee therefore 
states unequivocally that he desires no more than one com¬ 
pensation in any event, and that to be fixed by the Lapeer 
County Probate Court from which his domiciliary appoint¬ 
ment was received, a court conveniently accessible to nearly 
all the beneficiaries, including the residuary legatee. The 
appellee will ask no compensation from the ancillary ap¬ 
pointment and will not ask of the Lapeer Probate Court 
more than the $2,500 and expenses as suggested by the will, 
as his total compensation from the estate, including his 
legal services to the estate in Michigan, and for his services 
as domiciliary and ancillary administrator. 

It is apparent that appellant, as above stated, seeks a 
substantial sum from the estate for services as ancillary 
administrator, perhaps $2,500. Whatever sum he might 
receive, if he succeeds in this appeal, is that much added 
expense to the estate, that much less for the residuary 
legatee, Lorena Babcock, for whose future the decedent 
manifested so much concern in her will. And the services 
he can render in return for any such sum are nil, the work 
has been done. 

But such an appointment can decrease the efficiency of 
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the general administration of the estate by destroying the 
close cooperation essential to the best results. 

The expense of a bond for the appellee having already 
been given and paid for ceases to be a factor in the case. 

7. Modern hues complicate ad ministration and require 
unity in its management. 

The problems of such an estate as that before us are more 
complicated, the need of unified administration is much 
greater than it used to be. The tax laws of Michigan, the 
District of Columbia, the federal government, inheritance, 
estate, intangible, etc., can only be complied with under an 
entire view of the estate. And the estate has a great 
variety of stocks, bonds, notes, from which revenue is de¬ 
rived and which must be liquidated. The varying require¬ 
ments of a large number of company managements will 
have to be complied with to secure such payments and such 
transfers. It is to be noted that some such companies re¬ 
quire that, “even though the certificates were in the District 
of Columbia, the transfer should be made pursuant to domi¬ 
ciliary proceedings in the State of Michigan.” 

The State of Michigan requires an inheritance tax from 
every beneficiary in this estate, regardless of residence. 
It requires an annual report and tax payment on intangi¬ 
bles, whether they are in Michigan or in the District. The 
federal income and Victory tax, the Court is familiar with, 
and those have to be covered in one report for the entire 
estate. The federal estate tax, payment of which cannot be 
long delayed, is figured upon the entire estate less the entire 
cost of administration. These all demand a unified admin¬ 
istration of the estate, just as now exists. 

8. Ancillary appointment is not a matter of right. Even 
if mandatory under the designation of executor in the will, 
the appellant cannot now comply with the condition at¬ 
tached to that designation. 

The appellant urges he is entitled to the grant of ancil¬ 
lary letters in the District as a matter of right. He rests 
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his case on that proposition. He impliedly concedes that 
if the court below had a discretion as to the appointment, 
the reasonable exercise of that discretion must be respected 
here. His claim of right is based entirely upon his desig¬ 
nation as executor in the will. 

If the question before this Court concerned the naming 
of a domiciliary executor under the laws of the District, 
there would be much force in lus contention, and probably 
there would never have been any contest about it. But that 
is not the question before this Court. The question here 
involves the confirmation of the appointment of the ancil¬ 
lary administrator by the court below, the principal appoint¬ 
ment having been made in the state where decedent alwavs 
lived and where she died, the domiciliary administrator 
having been given the ancillary appointment and now 
acting. 

Deceased lived under the laws of Michigan all her life 
and her estate must principally be administered under those 
laws. Appellant was the scrivener of the will which gave 
him $5,000 cash, a house and ten acre farm, $2,500 for 
services as executor, and names him as one of two bene¬ 
ficiaries to be paid in full, regardless of what the others 
get. (App. 13.) But, as such scrivener, he ignored the law 
of Michigan that one who is not a resident of Michigan can¬ 
not serve as fiduciary. That was the law when he drew the 
will and he was her trusted legal adviser. That statute 
declares it to be “the public policy of the state” that such 
fiduciaries “Shall at all times be subject to process issued 
out of the courts of this state.” No one familiar with pro¬ 
bate administration in this country can say that is without 
reason. The state has a right to adopt such a policy and 
a number of other states have done so. Such a law is no 
offense against the comity of states and is entitled to full 
respect everywhere. But, in effect, the appellant seeks to 
circumvent that statute and to open the door to a $2,500 
fee without performance of the full administration which 
the decedent willed. 
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^ L The grant of administration in a state court can¬ 
not be attacked in a collateral proceeding in the Dis¬ 
trict of Columbia.” Richmond etc. R. Co. v. Gorman, 
7 App. D. C. 91. 

And the same principle underlies: 

“Letters of administration with the will annexed 
granted in the District of Columbia while there was an 
executor acting under letters testamentary granted in 
Maryland are void.” Paul v. Kane, affirmed in Kane 
v. Paul. 14 Pet. 33, 10 L. ed. 311. 

Each jurisdiction has its own laws and rules which others 
must respect. That is the genius of the American federa¬ 
tion. Appellee, member of the state and federal bar, can¬ 
not appear here as his own attorney under District rules, 
without the endorsement of a member of the District bar, 
although Michigan would permit a District attorney to ap¬ 
pear ih its courts. But that is the law and the appellee 
has no complaint. 

It is 1 true the Michigan statute quoted does not bind the 
courts of the District of Columbia. As we have stated be¬ 
fore, the appointment of ancillary administrator in the 
District is in the discretion of the court having probate 
jurisdiction. And, just as the statute of Michigan barring 
appellant’s appointment as executor of the estate is not 
binding on the courts of the District, just so the nomination 
of appellant as executor in the will is not binding on the 
courts here in the pending question. The question before 
the Court is not whether appellant shall be appointed execu¬ 
tor but whether he should have been named ancillary ad- 
ministrator bv the court below. 

And it is to be noted that, not only is the nomination as 
executor in the will not now and here compelling, but its 
very terms now have destroyed any claims of appellant 
based upon it. The will reads, in connection with the pro¬ 
vision for compensation, App. 13): 
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“This sum is to be paid him only in the event he shall 
fully administer the probating and final accounting 
under this, my will.” 

It is manifest he cannot “fully administer the probating 
and final accounting” under her will. The condition prece¬ 
dent for the payment of $2,500, as written by the appellant 
himself, as scrivener of the will, as a further “legacy,” is 
one he cannot fulfill and the so-called legacy must fall. 

Appellant says, paragraph 17 d of his brief, page llr 

“If such provision in the will for appellant’s com¬ 
pensation for service is not fulfilled, appellant has the 
right to claim against the estate for services rendered 
the decedent in her lifetime.” 

Remembering that the text of the will is in the language 
of appellant himself as scrivener thereof (App. 21) it is to 
be noted that there is nothing in this $2,500 item in the will 
(App. 13) about compensation for services, other than the 
administration of the estate. But the language that is in 
the will about past services by appellant to the decedent is 
likewise to be noted: 

“This bequest is made in recognition of very valu¬ 
able and highly appreciated services rendered to me by 
the said James A. Purcell over a number of years.” 

This is written in connection with the $5,000 bequest to 
him. This, added to the written evidence of very substan¬ 
tial payments to appellant by decedent through the years 
for services rendered by him (App. 21), disposes of his at¬ 
tempted claim that the $2,500 was to pay for past services. 
Appellant is a lawyer of years of experience, decedent was 
a woman of many years and of no business experience 
(App. 21), she trusted him, the will he wrote for her within 
a few weeks of her death provided very generously for one 
of no kin, who never managed her estate in the District, and 
it does not lie with him to say the plain words of the will do 
not mean what they say, or do not say what was meant. 
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“Greater latitude is indulged in construing an in¬ 
strument which is prepared by a draftsman who is a 
layman or unskilled than in a case in which the instru¬ 
ment is prepared by a skilfull draftsman.” 17 C. J. S. 
p. 687. 

Certainly, when an able lawyer draws a will in which he 
is one of the most highly favored and is given a distinct 
preference over 33 other beneficiaries, he is not to be heard 
4 f' will in his further favor language that is 

V * no®fre£e,.po*r % should he be permitted to disregard the pro- 

jj'ro^sion he himself framed and attached to the 
**' v appropriation Tor complete probating and accounting. 

CONCLUSION. 

It is respectfully submitted that the appointment of 
appellee, the domiciliary administrator, as ancillary admin¬ 
istrator of the said estate in the District of Columbia by 
the Court below should be confirmed by dismissal of the 
pending appeal. 


Respectfully submitted, 

Louis C. Cramton, 
In Pro Per. 

Addison T. Smith, 

Of Counsel. 

1S32 Columbia Road, N. W., 

Washington, D. C. 




